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Berkeley Unified School District
Office of the Superintendent

2134 Martin Luther King Jr. Way
Berkeley, CA  94704-1180

Phone:  (510) 644-6206 Fax:  (510) 540-5358
 BOARD OF EDUCATION – MEETING AGENDA*

Wednesday, October 28, 2009

Call to Order The Presiding Officer will call the Meeting to Order at
6:30 pm, recess to Closed Session and convene in public
session by 7:30 pm

Roll Call
Members Present:

Nancy M. Riddle, President
Karen Hemphill, Vice President
Shirley Issel, Director
John T. Selawsky, Director/Clerk
Beatriz Leyva-Cutler, Director
Valeria Gonzalez, Student Director

Administration: Superintendent William Huyett, Secretary
Javetta Cleveland, Deputy Superintendent
Neil Smith, Assistant Superintendent of Educational
Services
Lisa van Thillo, Assistant Superintendent of Human
Resources

Prior to Closed Session, as necessary, staff/employee comments are taken per
Government Code Section 54957. Recess to Closed Session (Government Code
Sections 3549, 1(d), 54956.9(a) and 54957) and Education Code Section
49819(c)

a) Conference with Legal Counsel – Existing Litigation/Anticipated
b) Consideration of Student Expulsions

Student Case No. 0910-05-091992
c) Collective Bargaining
d) Public Employee Discipline/Dismissal /Release/Evaluation
   Classified Employee
e) Public Employment /Appointment
f) Liability Claims

Claim No. 2005037520
Claim No. 08-BSD 0031
Claim No. 10-02

g) Property Acquisition & Disposal
* Board agenda posted on District website: www.berkeley.k12.ca.us

** The Student Director does not attend Closed Session
The Berkeley Unified School District intends to provide reasonable accommodations

in accordance with the Americans with Disabilities Act of 1990. If a special
accommodation is desired, please call the Superintendent’s Office 48 hours prior to

the meeting at 510-644-6206

www.berkeley.k12.ca.us
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REGULAR MEETING AGENDA

CALL TO ORDER

Report Closed Session actions

Approve Regular Meeting Agenda of October 28, 2009

TEACHING and LEARNING
Berkeley Technology Academy Community Health Fair presented by Victor Diaz,
Principal

PUBLIC TESTIMONY
Persons wishing to address the Board should fill out a card located on the table by the
door and submit the completed card to the Board Recorder.  Speakers will be selected by
lottery.  The Public Testimony is limited to 30 minutes – 3 minutes per speaker.
Speakers with the same concerns are encouraged to select a spokesperson to address the
Board.

Union Representatives’ Reports
Board Members’ Reports
Superintendent’s Report

APPROVE CONSENT CALENDAR

CONSENT ITEMS

Personnel Services
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2.1-C
Personnel Recommendations

Educational Services

3.1-C
New Foreign Language Textbook for BHS

3.2-C
Approval of Overnight Field Trips

Business Services

4.1-C
Approval of Listing of Warrants Issued in Sept
2009

4.2-C
Approval of Payroll Warrants  issued August
2009

4.3-C
Acceptance of Gifts/Donations

4.4-C
NCLB Supplemental Educational Services
Memorandums of Understanding

4.5-C
Approval of Contracts and Purchase Orders

4.6-C
Resolution No. 10-11 authorizing the issuance
and sale of refunding bonds and approving
forms of documents and actions of officers of
the district necessary in connection therewith

Staff Recommendation:
Acceptance of Personnel Report No. 09-
18

Staff Recommendation:
Approve Mandarin textbook for BHS

Staff Recommendation:
Approve the overnight field trips
consistent with District policies and
instructional programs

Staff Recommendation:
Approve the Listing of Warrants issued
in September 2009

Staff Recommendation:
Approve the Listing of Payroll Warrants
Issued August 2009

Staff Recommendation:
Accept the donations/gifts to the
District and request  staff to extend
letter of appreciation

Staff Recommendation:
Approve NCLB Supplemental
Educational Services Memorandums of
Understanding

Staff Recommendation:
Authorize Deputy Superintendent or
Purchasing Manager to execute
contracts ad purchase orders

Staff Recommendation:
Approve Resolution No. 10-11
authorizing the issuance and sale of
refunding bonds and approving forms
of documents and actions of officers of
the District necessary in connection
therewith

8

12

13

15

17

20

22

96

97
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4.7-C
Resolution No. 10-14 Tax and Revenue
Anticipation Notes – TRANS - 2009

Facilities

5.1-C
Approval to Accept the Berkeley High School
Universal Power Supply (UPS) for the
Community Theatre

5.2-C
Approval to Accept the Sitework for Additional
Portables at Berkeley High School

Staff Recommendation:
Approve Resolution No. 10-14
authorizing the issue of Tax Revenue
Anticipation Notes – TRANS in the
amount of approximately $11,400,000
million for cash flow purposes

Staff Recommendation:
Accept the Berkeley High School
Universal Power Supply (UPS) for the
Community Theatre

Staff Recommendation:
Accept the sitework for additional
portables at Berkeley High School

108

119

121

ACTION ITEM
These items are presented for action at this time.  Some may have been reviewed at a
previous meeting

Educational Services

3.1-A
Global Tides Charter Petition

Staff Recommendation:
Deny the Global Tides Charter Petition

123

INFORMATION ITEMS
These items are intended to keep the Board informed on various District business
matters, which do not require action, by the Board.

General Services

1.1-I
Administrative Regulations
3543, 5125.1, 5125, 5144.1, 5148 and
6163.4

1.2-I
Board Policies
BB 9320, BP 5125, BP 5145.7 and BP
6163.4

Staff Recommendation:
Receive updated Administrative
Regulations as information

Staff Recommendation:
Receive Board Bylaw and Board Policies
for First Reading

149

197
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Educational Services

8:30 PM
3.1-I
Report on Student Performance on the
California Standards Test

3.2-I
Class Size Report

Facilities

5.1-I
Discussion of General Obligation Bonds

5.2-I
Facilities Plan Update

5.3-I
Facilities Construction Financial Update

8:15 pm
5.4-I
Approval to Proceed with Zone
Modifications and Presentation of Ways to
Increase Capacity in the Future

Staff Recommendation:
Accept as information, report on Student
Performance on the California Standards
Test (separate cover)

Staff Recommendation:
Accept as information, Class Size Report

Staff Recommendation:
Receive and accept information regarding
General Obligation Bonds

Staff Recommendation:
Receive and accept Facilities Plan Update

Staff Recommendation:
Receive and accept Facilities Construction
Financial Update

Staff Recommendation:
Proceed with zone modifications and
discuss ways to increase capacity in the
future

214

225

226

242

246

259

ADDITIONAL ACTION ITEMS
Approve Minutes of:
9-30-09
10-14-09

UPCOMING BOARD MEETINGS

November 3
November 18
December 9

Board of Education Meetings are broadcast live on KPFB/FM 89.3
Berkeley Government Access Channel 33
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Guidelines for Speakers
You are invited to participate in Meetings of the Board of Education and make
your views known at these meetings.

WHEN YOU WANT TO TALK ABOUT AN AGENDA ITEM OR A NON-AGENDA
ITEM please fill in a REQUEST TO ADDRESS THE BOARD OF EDUCATION
CARD) and give it to the Board Secretary.  Speakers will be selected by lottery.
Your card must be submitted before the Presiding Officer calls for PUBLIC
TESTIMONY.

You will be called to speak by the Presiding Officer. A Speaker has three
minutes in which to make his/her remarks.

Any subject related to the District or its educational programs is welcome at
the Board of Education Meetings.  However, we respectfully ask that matters
pertaining to individual employees of the Berkeley Unified School District be
discussed in private.  There is an established procedure for making such
complaints.  You may obtain information about this procedure from a school or
from the Superintendent’s Office.
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MISSION AND GOALS
OF THE BERKELEY UNIFIED SCHOOL DISTRICT

MISSION STATEMENT
The mission of the Berkeley Unified School District, a diverse community
deeply committed to public education, is to ensure that all students discover
and develop their special talents, achieve their educational and career goals,
become life long learners, and succeed in a rapidly changing society by:

 empowering students, parents and staff,
 providing a strong standards based curriculum, and
 offering alternative learning experiences in a racially integrated,

multilingual environment.

VISION
Berkeley Unified School District creates a system that enables every student,
including those with diverse needs, to meet or exceed rigorous standards for
academic performance.  All students will develop the attitudes, skills and
habits of mind needed to succeed in and beyond the classroom.  The members
of this school community share a vision of educational excellence, an
appreciation for the partnerships with local government agencies, community
based organizations, businesses, institutions of higher education and will work
collaboratively to realize this vision.

PERFORMANCE GOALS

1. Increase the academic achievement of all students through effective
instruction and a challenging and engaging curriculum

2. Implement interventions that address barriers to student learning in order
to meet the needs of the whole child

3. Establish and maintain the culture and governance necessary to support
an environment conducive to learning

STRATEGIES TO CLOSE THE ACHIEVEMENT GAP

A.  Continue to build and implement a pre-K-12 comprehensive and aligned
system of core curriculum, instruction, assessment and intervention

B.  Strengthen the ability of BUSD staff to educate a diverse student body

C.  Partner meaningfully with parents pre-K to 12

D.  Prepare pre-school children for success in elementary school

E.  Attract, support and retain teachers and administrators of color
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Lisa van Thillo, Assistant Superintendent, Human Resources
DATE: October 28, 2009
SUBJECT: APPROVAL OF HUMAN RESOURCES REPORT 09-18

Following is Human Resources Report 09-18 which reports details of personnel
assignments, employment, and terminations.

CERTIFICATED EMPLOYEES

NAME POSITION LOCATION BUDGET FTE & SALARY FROM TO
RETIREMENT
John Kirkmire Teacher Adult School Adult

School
9/1/09

CHILD REARING LEAVE WITHOUT PAY
Mary Martin Teacher Malcolm X General

Fund
1.00 FTE 10/12/09 3/9/10

TEMPORARY TEACHER
Tiffany Ballestrasse Teacher LeConte CDC General

Fund
1.00/IV-02 9/29/09 6/30/10

Debra Coggins Teacher Ed Services General
Fund

1.00/VII-12 10/5/09 6/18/10

Sara Delee Teacher Malcolm X General
Fund

.50/I-01 10/12/09 3/9/10

Brenda Espinoza Counselor Berkeley High General
Fund

.60/V-02 9/30/09 6/18/10

Sarah Kennedy Teacher Washington
EDC

General
Fund

.60/IV-06 9/29/09 6/30/10

Sara Weythman Teacher Rosa Parks
CDC

General
Fund

.88/IV-01 10/7/09 6/30/10

Danielle Wooden Teacher Malcolm X General
Fund

.50/I-01 10/12/09 3/9/10

STIPENDS (TEACHER IN CHARGE)
Janene Barnewolt Teacher Cragmont General

Fund
NTE $1,094.00 8/31/09 6/18/10

Anne Donaker Teacher John Muir General
Fund

NTE $2,188.00 8/31/09 6/18/10

Katherine Freeburg Teacher Cragmont General
Fund

NTE $1,094.00 8/31/09 6/18/10

Page 1 of 4
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CLASSIFIED EMPLOYEES

NAME POSITION LOCATION BUDGET
CLASS
RANGE
STEP

FTE &
SALARY

FROM TO

RESIGNATION
Elijah Morgan Maintenance

Supervisor
Berkeley High 9/18/09

REINSTATE
Michael
O’Loughlin

Transportation
Supervisor V & E

Transportation Transporta-
tion

65/5 1.0 FTE
$37.77 hr

10/5/09

MATERNITY LEAVE WITH 50% PAY (FMLA)
Ana Buendia Instructional Assistant

(Special Education)
Thousand
Oaks

Special Ed. 31/5 .80 FTE
$17.24 hr

9/3/09 1/6/10

LEAVE OF ABSENCE WITHOUT PAY
Leticia Quiroz Instructional Tech. Thousand

Oaks
After School 34/5 .13 FTE

$18.57 hr
8/31/09 6/18/10

MEDICAL LEAVE OF ABSENCE WITHOUT PAY (FMLA)
Christina Lewis Ext. Day Program

Coordinator
Longfellow LRN SAFE/

After School
52/5 1.0 FTE

$28.98 hr
8/11/09 11/2/09

MEDICAL LEAVE OF ABSENCE WITH PAY (FMLA)
Leonard Collins Storekeeper Nutrition

Services
Child
Nutrition

42/3 .53 FTE
$20.23 hr

9/10/09 10/6/09

Christina Lewis Ext. Day Program
Coordinator

Longfellow LRN SAFE/
After School

52/5 1.0 FTE
$28.98 hr

11/3/09 11/11/09

Sam Scott, Jr. Maintenance Tech. Maintenance Maintenance 45/5 1.0 FTE
$24.10 hr

9/28/09 10/15/09

EXTENDED SICK LEAVE WITH 50% PAY (FMLA)
Leonard Collins Storekeeper Nutrition

Services
Child
Nutrition

42/3 .53 FTE
$20.23 hr

10/7/09 10/31/09

Sam Scott, Jr. Maintenance Tech. Maintenance Maintenance 45/5 1.0 FTE
$24.10 hr

10/16/09 12/13/09

INTEGRATE SICK LEAVE WITH STATE DISABILITY (FMLA)
Monica Mc Clinton Accounting Tech. Business

Services
General
Fund

43/5 1.0 FTE
$23.22 hr

8/31/09 10/30/09

Patricia Smith Library Media Tech. Malcolm X Lib Tech. 41/5 .80 FTE
$22.07 hr

9/2/09 10/18/09

Ahlam Younis Food Service Satellite
Operator

Le Conte Child
Nutrition

31/5 .87 FTE
$17.03 hr

9/7/09 10/5/09

PROBATIONARY (CORRECTION FROM SEPTEMBER 9, 2009)
Cherry Morris-Van
Meurs

Instructional Tech Thousand
Oaks

After School 34/1 .53 FTE
$15.24 hr

8/31/09 2/26/10
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CLASSIFIED EMPLOYEES

NAME POSITION LOCATION BUDGET
CLASS
RANGE
STEP

FTE &
SALARY

FROM TO

PROBATIONARY
Julian Ahmed Instructional Assistant

(Special Education)
Willard Special Ed. 31/1 .80 FTE

$14.15 hr
10/6/09 4/5/10

Rachelle Bowman Instructional Assistant
(Special Education)

Franklin Special Ed. 31/1 .67 FTE
$14.15 hr

9/16/09 3/15/10

Mariah Castle Instructional Specialist
(Drama)

Malcolm X BSEP 58/1 .27 FTE
$27.61 hr

9/23/09 3/22/10

Patricia Desierto Instructional Tech.
(Cooking)

Washington/
Rosa Parks

Calif. Nut.
Network

34/1 .60 FTE
$15.24 hr

9/21/09 3/20/10

Ma. Guadalupe De
Perez

Instructional Assistant
(ECE)

Franklin Child Care 29/1 .80 FTE
$13.48 hr

9/30/09 3/29/10

Rachel Harris Instructional Specialist
(Garden)

John Muir Calif. Nut.
Network

51/1 .74 FTE
$23.22 hr

9/21/09 3/20/10

Chaz Hubbard Instructional Media
Tech.

Berkeley High BSEP 43/1 1.0 FTE
$19.03 hr

10/12/09 4/11/10

Bertha Martinez Instructional Assistant
(ECE)

Hopkins Child Care 29/1 .80 FTE
$13.48 hr

9/29/09 3/28/10

Maritza Montano Instructional Assistant
(ECE)

King CDC Child Care 29/1 .80 FTE
$13.48 hr

9/29/09 3/28/10

Robert Stiles Program Assistant Berkeley High General
Fund/Sm.
Learn

50/1 1.0 FTE
$22.64 hr

10/12/09 4/11/10

Lisa Vories Instructional Assistant
(ECE)

Franklin Child Care 29/1 .40 FTE
$13.48 hr

9/29/09 3/28/10

PROVISIONAL
Federico Aquino Instructional Assistant Oxford BSEP 29/1 .33 FTE

$13.48 hr
9/2/019 12/18/09

Brian Augsburger Delivery Driver Nutrition
Services

Child
Nutrition

40/1 .67 FTE
$17.46 hr

9/14/09 11/30/09

Phyllis Gilliams Food Service Satellite
Operator

Rosa Parks Child
Nutrition

31/1 .73 FTE
$13.97 hr

 8/31/09 12/30/09

Dennis Hall Instructional Specialist
(Garden)

Cragmont Restricted
Donations

51/1 .30 FTE
$23.22 hr

9/8/09 10/15/09

Jana Jandra Administrative
Assistant

Human
Resources

General
Funds

50/1 1.0 FTE
$22.64 hr

9/2/09 11/5/09

Iesha Lee Food Service Satellite
Operator

Rosa Parks Child
Nutrition

31/1 .83 FTE
$13.97 hr

 8/31/09 12/30/09
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CLASSIFIED EMPLOYEES

NAME POSITION LOCATION BUDGET
CLASS
RANGE
STEP

FTE &
SALARY

FROM TO

Roxanna Mackthon Sr. Food Service
Assistant

King Child
Nutrition

35/1 1.0 FTE
$15.45 hr

10/1/09 1/30/10

Carol Pacheco Parent Liaison Cragmont Title I/
EIALEP

45/1 .50 FTE
$24.39 hr

9/15/09 12/15/09

AVAILABLE SUBSTITUTES
Ja Quia Bolden Instructional Assistant

(Special Education)
All District General

Fund
31/1 NTE 7.5

hrs/day
$14.15 hr

10/9/09 6/18/10

Tracey Davis Instructional Assistant
(Special Education)

All District General
Fund

31/1 NTE 7.5
hrs/day
$14.15 hr

9/23/09 6/18/10

Tracey Davis Clerical Specialist All District General
Fund

42/1 NTE 7.5
hrs/day
$18.57 hr

10/7/09 6/18/10

Tracey Davis Secretary All District General
Fund

44/1 NTE 7.5
hrs/day
$19.50 hr

10/7/09 6/18/10

Kevin Newman Custodian I All District General
Fund

32/1 NTE 7.5
hrs/day
$14.34 hr

10/7/09 6/18/10

Clinton Robinson Custodian I All District General
Fund

32/1 NTE 7.5
hrs/day
$14.34 hr

10/7/09 6/18/10

TEMPORARY/HOURLY/LIMITED TERM
Brian Augsburger Delivery Driver Nutrition

Services
Child
Nutrition

40/1 .67 FTE
$17.46 hr

8/31/09 9/2/09

Tyrone Terrell Student Worker
(Workability)

Berkeley High Special Ed. N/A 10 hrs/wk
$8.00 hr

9/2/09 5/31/10

WORKING EVENING SHIFT, DIFFERENTIAL,  ATTENDANT DUTIES, OR AS CONFIDENTIAL EMPLOYEE
Rachelle Bowman Instructional Assistant

(Special Education)
Franklin Special Ed. 31/1 .5% differential

@ $.70/hr
9/16/09 3/15/10

Monique Burt Instructional Assistant
(Special Education)

Berkeley High Special Ed. 31/1 .5% differential
@ $.70/hr

9/9/09 6/18/10

Audrey Portley Instructional Assistant
(Special Education)

Berkeley High Special Ed. 31/1 .5% differential
@ $.70/hr

9/8/09 6/18/10
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Neil Smith, Assistant Superintendent, Educational Services
DATE: October 28, 2009
SUBJECT: New Textbook for Mandarin at Berkeley High School

BACKGROUND INFORMATION:
Integrated Chinese Level 2 is designed to be used in a course that
provides coordinated practice in all four language skills: listening,
speaking, reading and writing. It is being recommended for use in the
fourth year Mandarin course at Berkeley High School.  The book is
closely aligned with the language learning continuum adopted as
standard by the State of California.

The Integrated Chinese series by Tao-chung Yao and Yuehua Liu
includes textbooks, workbooks, character workbooks (with both
traditional and simplified characters), audio CDs, CD-ROMs, DVDs and
teacher’s resources. Because Cheng and Tsui, the publishers, do not
send examination copies of their texts, there has been no book on
display.  The catalogue description has been available in the
Superintendent’s Conference Room.  The book was recommended for
consideration at the last Board meeting and is now being recommended
for adoption.

POLICY/CODE:
Ed Code 51054
Board Policy 6141

FISCAL IMPACT:
$1650 for 15 books from Restricted Lottery Funds

STAFF RECOMMENDATION:
Adopt the new textbook for Mandarin at Berkeley High School.
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 BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Neil Smith, Assistant Superintendent, Educational Services
DATE: October 28, 2009
SUBJECT: Overnight Field Trips

BACKGROUND INFORMATION:
The following overnight field trip requests are being made:

Camp Arroyo, Livermore, California, February 3–5, 2010.
The original field trip request for one hundred-twelve (112) fourth and fifth
grade students, four (4) teachers and twenty (20) other adults from
Emerson Elementary School was approved by the Board on October 14,
2009. The trip request is being presented again as there has been a
change in the date of the fieldtrip.

Pt. Bonita YMCA Retreat Center, Marin Headlands, CA, December 10-11,
2009.
Approve participation of fifty (50) B.H.S. tenth grade CAS students, five (5)
teachers, and two (2) other adults on a two-day, one-night field trip to Pt.
Bonita Retreat Center.  The group will depart Berkeley High School on
Thursday, December 10, at 9:00 a.m., and return Friday, December 11, at
2:30 p.m.  The CAS Sophomores will engage in community building
activities, reflective writing, and personal and academic goal setting.
BUSD will provide transportation.  Students will sleep in gender specific
dormitory style rooms.  The cost of $100 per student will be paid by CAS
grant funds and parent donations. No student will be denied access based
on ability to pay.  Requested by Vernon Walton, B.H.S. Vice Principal.

Washington, D.C., February 7–12, 2010.
Approve participation of forty (40) students, and two (2) teachers from
Berkeley High School on a six-day, five-night field trip to Washington, D.C.
to participate in the Close-Up High School Program. Students will meet at
San Francisco International Airport on Sunday, February 7, and parents
will pick up their students at the airport upon returning February 12,
2010.  The Close-Up curriculum offers students a first-hand look at our
government through talks with their national representatives as well as
the opportunity to learn about the functioning of their government.  Close-
Up staff provides student supervision at a ratio of 10:1. Students will stay
in D.C. area hotels, four to a room on gender specific floors, with stationed
Close-Up representatives to ensure that curfew and other rules are
enforced.  The cost of $2,000 per student is being paid by fundraising,
scholarships and parent donations.  No student will be denied access
based on ability to pay.  Requested by Amy Frey, B.H.S. Vice Principal.
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POLICY/CODE:
Education Code 35330
Board Policy 6153

FISCAL IMPACT:
As indicated above.

STAFF RECOMMENDATION:
Approve the overnight field trips consistent with the District Policies and
instructional programs.
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Javetta Cleveland, Deputy Superintendent
DATE: October 28, 2009
SUBJECT: Approve Listing of Warrants issued in September 2009

BACKGROUND INFORMATION
Each month the District writes several checks to vendors for services
provided and goods received.  The checks are written against both the
Restricted and Unrestricted General Fund. The summaries of warrants
for the month of September 2009 are attached for the Board’s review.

POLICY/CODE
Educational Code Section 41010 et seq.

FISCAL IMPACT
$4,189,288.12 for the month of September 2009 from various funds.

STAFF RECOMMENDATION
Approve the monthly bill warrant lists for the month of September 2009.



FUNDS AMOUNT

GENERAL FUND $1,541,994.91

MEASURE BB FUND $283,162.84

ADULT FUND $24,233.94

CAFETERIA FUND $116,597.59

CHILD DEVELOPMENT FUND $3,359.04

MEASURE A+AA (BOND Fund) $1,157,132.38

SCHOOL ENRICHMENT FUNDS $76,692.07

SELF INSURANCE FUND $33,677.65

DEFERRED MAINTENANCE FUND $18,130.00

PAYROLL/BENEFITS CLEARING $934,307.70

TOTAL DISTRICT BILL WARRANT $4,189,288.12

 Approved By :

Pauline Follansbee,CPA 28-Oct-09
Director of Fiscal Services

BERKELEY UNIFIED SCHOOL DISTRICT

District Bill Warrant -- Accounting Department

BILL WARRANTS FOR SEPTEMBER 2009

2
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Javetta Cleveland, Deputy Superintendent
DATE: October 28, 2009
SUBJECT: Receive and Approve Information on the Issuance of Payroll

Warrants for Employee Services for September 2009.

BACKGROUND INFORMATION
On a regular basis, the Board receives information on the total amount
paid employees during a month.  The attached represents a summary of
pay warrants from various funds for the month of September 2009.

POLICY/CODE
Educational Code 41010 ET Seq.

FISCAL IMPACT
$6,054,046.80 for September 2009 from various funds.

STAFF RECOMMENDATION
Approve payroll payments made in September 2009.
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BERKELEY UNIFIED SCHOOL DISTRICT
DISTRICT PAYROLL – ACCOUNTING DEPARTMENT

September 2009

COMPUTER GENERATED AMOUNTS

GENERAL FUND $4,812,790.09

MEASURE BB FUND $195,284.44

BSEP Measure A $431,633.45

ADULT FUND $102,168.82

CAFETERIA FUND $99,845.74

CHILD DEVELOPMENT $382,864.28

Measure A+AA (Bond Fund) $17,613.01

SELF INS. FUND $11,846.97

TOTALS $6,054,046.80

APPROVED BY: _____________________________________ September 30, 2009
Pauline Follansbee,  CPA

     Director of Fiscal Services
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Javetta Cleveland, Deputy Superintendent
DATE: October 28, 2009
SUBJECT: Acceptance of Gifts/Donations

BACKGROUND INFORMATION
The Board may accept and utilize on behalf of the District any bequests
or gifts of money or property for a purpose deemed to be suited by the
Board.

The following donations have been presented to the District:

1. The following individuals  donated to the Berkeley Unified
Music Department for a total donation amount of $1,620: Jeff
Chang $100 , Lorriane Sandoval $100, Bernhard Boser $50,
Cathryn Bruno $50, Amelie Mel de Fontenay $50, Teresa Eade
$50, Julie Hayes $50, Patricia Lewis $50, Maya MacArdle $50,
Seth E. Mermin $50, Anna Presler $50, Lief Hass $40, Locke
Jaeger $40, Ellen Evangeliste $30, Melissa R. Suva $30,
Gwyneth Galbraith $25, Peter V. Allen $20, Jeff Bell $20,
Katherine Haynes-Sanstad $20, John Hood $20, Susan Hubl
$20, Rani Marx $20, Dan Meier $20, Alejandra Ortigoza $20,
Nancy Rader $20, Jena Resner $20, Toni Stein $20, Patricia
Kerr $15, Margo Feinberg $10, Masha Albrecht $10, Lisa
Alvarez-Cohen $10, Suzy Anderson $10, Victoria B. Augustine
$10,  Maribel Bustos Bahean $10, Lisa Barbato $10, S.
Blankenhaus $10, Kimberley Beeson $10, Cindy J Chang $10,
Xiao Min Chen $10, Angelina Cheney $10, Margi Clarke $10,
Ann Dallman $10, Karin Evans $10, Catherine Ference $10,
David Floren $10, Betsy Foster $10, Yuko Fukami $10, Jack
Gardner $10, Julie Gordon $10, Heather Grey $10, Lisa
Holsworth Guiraud $10, Valerie Guthwirth $10, Matt Harray
$10, Miguel A Hernandez $10, Martin Iversen $10, , Kristen
Jensen $10, Maureen Katz $10, Alison Keene $10, Ellen Kinoy
$10, Jennifer Knight $10, Rebecca Langes $10, Jill Legg $10,
Michele Mancuso $10, Katherine Mattson $10, Karen Matza
$10, Jennifer Miller $10, Larry Murdock $10, Margaret Phillips
$10, Jesse Portillo $10, David S. Posner $10, Raymundo
Saldana $10, Tracy Schrider $10, Saira Shamji-Rahim $10,
Hiram Simon $10, Valerie Simpson $10, Morgan Smith $10,
Ben & Marian Spilman $10, Cliff Stanley $10, Pam Uzzell $10,
Dick & Cherry Van Meurs $10, Jill Wild $10, Venkat Yaramala
$10, Miya Yoshitani $10, Javier Majia $5, Peter Miller $5 and
Mary Sun $5.
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2. Jessica Hickey donated a piano valued at $3,000 to the Berkeley
Unified Music Department.

3. Patricia Schreter donated a ¾ Vitali Cello valued at $1,700 and a
Holton trumpet valued at $300 for a total donation of $2,000 to
the Berkeley Unified Music Department.

4. Lynne Tabernetti Davisson Trust donated a grand piano valued at
$2,000 to the Berkeley Unified Music Department.

5. Rain donated a string bass, valued at $1,000 to the Berkeley
Unified Music Department.

6. King PTA donated $5,000 to support counseling services, $7,500
to support the after-school sports program to partially fund an
Instructional Specialist position, $14,000 to support the Writing
Coach Connection to Martin Luther King Jr. Middle School for a
total donation of $26,500.

7. Berkeley High School Development Group donated $2,500 to be to
partially fund the Berkeley Independent Study Tutoring Program
and $79,303.71 to fund the Coordinator position for the Berkeley
International High School for a total donation of $81,803.71 for
the 2009-2010 SY.

8. Thousand Oaks PTA donated $15,000 to the Sports For Kids/Play
Works program at Thousand Oaks Elementary School.

9. Cartridge World – Eastbay donated $37.50 to purchase materials
and supplies at Le Conte Elementary School.

10. Le Conte PTA donated $7,395 to partially fund hourly tutors and
$7,125 to partially fund a Noon Time Supervisor position for a
total donation of $14,520 at Le Conte Elementary School.

11. Target donated $100.66 to be utilized as needed at Cragmont
School.

BOARD POLICY
BP 3290

FISCAL IMPACT
The District received a total of $147,581.90 in donations.

STAFF RECOMMENDATION
Accept the donations/gifts to the District and request staff to extend
letter of appreciation.
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August-09

Type of General Measure BSEP BSEP Measure B Adult Child Café` Meas.A+AA Self Ins.
DATE Payroll Totals Fund BB Fund Site Enrich. Measure A Fund Fund Develop. Develop. BSEP (Bond Fund) Fund

210 212 215 220 240 230 270 260
01 02 05 04 08 11 12 13 16 21 67

9/15/2009 Mid $434,391.46 $223,734.03 $13,382.36 $0.00 $28,148.23 $0.00 $17,817.41 $145,709.72 $5,599.71 $0.00 $0.00 $0.00 $434,391.46

9/22/2009 Mid-Fix $43,355.78 $28,054.72 $0.00 $0.00 $1,452.62 $0.00 $2,151.01 $9,997.27 $435.84 $0.00 $1,264.32 $0.00 $43,355.78

9/30/2009 EOM $5,576,299.56 $4,561,001.34 $181,902.08 $0.00 $402,032.60 $0.00 $82,200.40 $227,157.29 $93,810.19 $0.00 $16,348.69 $11,846.97 $5,576,299.56

Totals $6,054,046.80 $4,812,790.09 $195,284.44 $0.00 $431,633.45 $0.00 $102,168.82 $382,864.28 $99,845.74 $0.00 $17,613.01 $11,846.97 $6,054,046.80 $6,054,046.80

BERKELEY UNIFIED SCHOOL DISTRICT
District Payroll - Accounting Department

Payroll Issued by Funds

2
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Neil Smith, Assistant Superintendent for Education Services
DATE: October 28, 2009
SUBJECT: NCLB Supplemental Educational Services Memorandums of

Understanding

BACKGROUND INFORMATION
NCLB requires that schools in year two and above of Program
Improvement provide Supplemental Educational Services, (SES). These
services are defined as tutoring and other academic enrichment services that
are (1) in addition to instruction provided during the school day; (2)
specifically designed to (i) increase the academic achievement of eligible
students as measured by the State’s assessment system and (ii) enable these
children to attain proficiency in meeting State academic achievement
standards; and (3) of high quality and research-based. There are seven
schools in BUSD that are in year two and beyond of Program Improvement.
Only students from low-income families are eligible for Supplemental
Services, and families must choose a provider from a list provided by CDE
with the help of State and Federal Programs staff.  The District must set aside
up to 20% of its Title I allocation to pay for these tutoring services.

The per pupil allocation for 2009-2010 is estimated to be $907 as determined
by the federal government. The per pupil amount is the maximum fee that a
service provider can charge for their tutoring services for the current school
year. The per pupil allocation is determined annually and subject to change.

Currently, eight CDE approved supplemental service providers have been
selected by parents to provide services to qualified students in schools in
Years 2 through 5 of Program Improvement. These providers are 100 Percent
Learning Fun Center, ACE Tutoring Services, Inc., Sylvan, Jair Learning,
Kaplan, Inc., Math + Think Inc., Professional Tutors of America, Inc. and The
Community College Foundation.

The following table identifies the maximum number of students to be served
by each of the service providers for 2009-2010.
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Provider Maximum
number of

students served

Per Pupil
Allocation

 (PPA)

Maximum
contract
amount

100 Percent
Learning Fun
Center 22 $907      $19,954
ACE Tutoring
Services, Inc. 25 $907       22,675

Sylvan 55 $907       49,885

Jair Learning 25 $907 22,675

Kaplan Inc. 30 $907 27,210

Math + Think Inc. 20 $907 18,140

Professional
Tutors of
America Inc.

30 $907 27,210

The Community
College
Foundation 26 $907 23,582
Approximate
totals 233 $211,331

POLICY/CODE
NCLB 2001, Section 1116

FISCAL IMPACT
Up to $211,331 from Title I, A Basic funding

STAFF RECOMMENDATION
Approve NCLB Supplemental Educational Services Memorandums of
Understanding
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and 100 Percent Learning
Fun Center hereinafter referred to as “CONTRACTOR” whose place of business is 1100 Hope
Street Suite 103, Los Angeles, CA 90015 for Professional Services.
This Memorandum of Understanding represents the services which “CONTRACTOR” will
provide to the “BUSD” at student’s school, home, library, or other agreed upon public location,
during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
100 Percent Learning Fun Center 1100 Hope Street Suite 103, Los Angeles, CA 90015
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
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the student’s progress.  A copy of each student’s completed individual agreement
for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.
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BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
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2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.

4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a

mailto:Loren_Nakamura@berkeley.K12.ca.us
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serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the
“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
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“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 22

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$19,954.00 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
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administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.

4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV: ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT
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This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW

The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: 100 Percent Learning Fun Center
CONTRACTOR

Contractor / Agency Name: 100 Percent Learning Fun Center

Address: 1100 Hope Street Suite 103, Los Angeles, CA 90015

Contractor’s Contact Person: Strauss Sostand

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________



4.4-C

BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Ace Tutoring Services,
Inc. hereinafter referred to as “CONTRACTOR” whose place of business is 18780 Amar Rd.,
Suite 105 Walnut, CA 91789 for Professional Services.
This Memorandum of Understanding represents the services which “CONTRACTOR” will
provide to the “BUSD” at student’s school, home, library, or other agreed upon public location,
during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Ace Tutoring Services, Inc, 18780 Amar Rd., Suite 105 Walnut, CA 91789
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
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the student’s progress.  A copy of each student’s completed individual agreement
for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.
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BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
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2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.

4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a

mailto:Loren_Nakamura@berkeley.K12.ca.us
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serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the
“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
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“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 25

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$22,675 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
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administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.

4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT
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This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW

The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: ACE Tutoring Services, Inc.
CONTRACTOR

Contractor / Agency Name: ACE Tutoring Services, Inc.

Address: 18780 Amar Rd., Suite 105 Walnut, CA 91789

Contractor’s Contact Person: Jeff Wang

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Bay Area Education
Support Systems DBA Sylvan Learning hereinafter referred to as “CONTRACTOR” whose
place of business is 1345 Grand Ave. Piedmont, CA 94563 for Professional Services.
This Memorandum of Understanding represents the services which “CONTRACTOR” will
provide to the “BUSD” at student’s school, home, library, or other agreed upon public location,
during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Bay Area Education Support Systems DBA Sylvan Learning 1345 Grand Ave.
Piedmont, CA 94563.
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
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(“IEP”), and how the students, parents, and teachers will be regularly informed of
the student’s progress.  A copy of each student’s completed individual agreement
for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:
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BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.

BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
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student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.

4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted

mailto:Loren_Nakamura@berkeley.K12.ca.us
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of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the
“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU. This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured. Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.
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ARTICLE VIII:   HOLD HARMLESS
“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 55

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$49,885 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The



7

District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.

4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.
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ARTICLE XIX: ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW

The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: Bay Area Education Support Systems DBA Sylvan Learning

CONTRACTOR

Contractor / Agency Name: Bay Area Education Support Systems DBA Sylvan Learning

Address: 1345 Grand Ave. Piedmont, CA 94563

Contractor’s Contact Person:

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Jair Learning, LLC
(DBA Jair, Inc.), hereinafter referred to as “CONTRACTOR” whose place of business is 655
Lewelling Blvd. #331 San Leandro, CA 94579. This Memorandum of Understanding represents
the services which “CONTRACTOR” will provide to the “BUSD” at student’s school, home,
library, or other agreed upon public location, during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Jair Learning, LLC (DBA Jair, Inc.), 655 Lewelling Blvd. #331 San Leandro, CA 94579
This agreement is by and between two independent agents and is not intended to and shall not be
construed to create the relationship of agent, servant, employee, partnership, joint venture, or
association. CONTRACTOR understands and agrees that it shall be responsible for providing its
own salaries, payroll taxes, withholding, insurance, workers compensation coverage and all other
benefits of any kind, as required by law for its own employees, and assumes the full
responsibility for the acts and/or omissions of his/her employees or agents as they relate to the
services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
the student’s progress.  A copy of each student’s completed individual agreement
for supplementary services shall be provided to the District immediately upon
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completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.
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BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.
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4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the

mailto:Loren_Nakamura@berkeley.K12.ca.us
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“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
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indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 25

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$22,675 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.
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4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW
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The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: Jair Learning, LLC (DBA Jair, Inc.)

CONTRACTOR
Contractor / Agency Name: Jair Learning, LLC (DBA Jair, Inc.)

Address:  655 Lewelling Blvd. #331 San Leandro, CA 94579

Contractor’s Contact Person: Quiana Canada

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Kaplan Inc., hereinafter
referred to as “CONTRACTOR” whose place of business is 1 Liberty Plaza 22nd Floor New
York, NY 10006. This Memorandum of Understanding represents the services which
“CONTRACTOR” will provide to the “BUSD” at student’s school, home, library, or other
agreed upon public location, during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Kaplan Inc., 1 Liberty Plaza 22nd Floor New York, NY 10006.
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
the student’s progress.  A copy of each student’s completed individual agreement
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for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.



3

BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.
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4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the

mailto:Loren_Nakamura@berkeley.K12.ca.us
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“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
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indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 30

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$27,210 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.
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4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW
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The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: Kaplan, Inc.

CONTRACTOR:

Contractor / Agency Name: Kaplan, Inc.

Address: 1 Liberty Plaza 22nd Floor New York, NY 10006

Contractor’s Contact Person: Kimberly Carr

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Math + Think Inc.,
hereinafter referred to as “CONTRACTOR” whose place of business is 111 5th Street Gilroy,
CA 95020. This Memorandum of Understanding represents the services which
“CONTRACTOR” will provide to the “BUSD” at student’s school, home, library, or other
agreed upon public location, during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Math + Think Inc., 111 5th Street Gilroy, CA 95020.
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
the student’s progress.  A copy of each student’s completed individual agreement
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for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.
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BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.
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4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the

mailto:Loren_Nakamura@berkeley.K12.ca.us
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“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
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indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 20

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$18,140 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.
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4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW
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The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: Math + Think Inc.

CONTRACTOR

Contractor / Agency Name: Math + Think Inc.

Address: 111 5th Street Gilroy, CA 95020.

Contractor’s Contact Person:

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Professional Tutors of
America Inc., hereinafter referred to as “CONTRACTOR” whose place of business is 3350 E.
Birch Street, Suite 108 Brea, CA 92821. This Memorandum of Understanding represents the
services which “CONTRACTOR” will provide to the “BUSD” at student’s school, home,
library, or other agreed upon public location, during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Professional Tutors of America Inc., 3350 E. Birch Street, Suite 108 Brea, CA 92821
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
the student’s progress.  A copy of each student’s completed individual agreement
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for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.
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BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.
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4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the

mailto:Loren_Nakamura@berkeley.K12.ca.us
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“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
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indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 30

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$27,210 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.
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4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW
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The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: Professional Tutors of America Inc.

CONTRACTOR

Contractor / Agency Name: Professional Tutors of America Inc.

Address: 3350 E. Birch Street, Suite 108 Brea, CA 92821

Contractor’s Contact Person: Robert Harraka

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTA NDING (MOU)

This Memorandum of Understanding is dated this14th day ofOctober, 2009  by and between
BerkeleyUnified School District hereinafter referred to as €BUSD• andThe Community
College Foundation, hereinafter referred to as €CONTRACTOR• whose place of business is
3530 Wilshire Blvd. Suite 610 Los Angeles, CA 90010.This Memorandum of Understanding
represents the services which €CONTRACTOR• will provide to the €BUSD• atstudent‚s school,
home, library, or other agreed upon public location,during the2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY € •CONTRACTOR‚
The Community College Foundation 3530 Wilshire Blvd.,Suite 610 Los Angeles, CA 90010.
This agreement is by and between two independent agents and is not intended to andshall
not be construed to create the relationship of agent, servant, employee, partnership,joint
venture, or association.CONTRACTOR understands and agrees that it shall beresponsible for
providing its own salaries, payroll taxes, withholding, insurance, workerscompensation
coverage and all other benefits of any kind, as required by law for its ownemployees, and
assumes the full responsibility for the acts and/or omissions of his/heremployees or agents
as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher‚s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEM ENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (€ISSA•) shall be developed by the District
and provided to eachCONTRACTOR for completion prior toCONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services fromCONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student‚s individualized education program
(€IEP•), and how the students, parents, and teachers will be regularly informed of
the student‚s progress.  A copy of each student‚s completed individual agreement
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for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selectedCONTRACTOR will be provided services
from an alternateCONTRACTOR and the existingCONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student‚s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians.CONTRACTOR, the District or the parents/guardians may
request a review of a student‚s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb(e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
€CONTRACTOR• shall commence work onNovember 1, 2009.  Work to be
completed byApril 15 th, 2010.

ARTICLE IV: REQUIREMENTS OF THE •BUSD‚
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the €BUSD• agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
theCONTRACTOR, no later than 15 daysafterreceipt of signed and approved contract.
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BUSD will compensate the vendor for servicesas agreed in ARTICLEX:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager:Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals.CONTRACTOR will maintain an accesslog delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of theCONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student.CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract,CONTRACTOR
shall deliver to District all student records for whom theCONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with theCONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSDof the location and/or any changein location
at which it is providing services to BUSD‚s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student‚s instructional program by
District and shall be invited to participate inthe review of each student‚sprogress.
District representativesshall have access to observeeach student at work, observe
the instructional setting, interviewCONTRACTOR, and review each student‚s
progress including thebehavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSDrisk
management/benefits office (510) 644-6049 within 24 hours ofan accident or
incident when a pupil has suffered an injury,injured another individual, or has
been involved in an activityrequiring notification of law enforcement or
emergencypersonnel. Such accident/injury report shall also be provided to the
student‚s principal and to theDirector of Curriculum andInstruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.
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4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree toadhere to  any
applicable child abuse and/or missingchildren reporting obligations and
procedures under California law,including but not limited to, California
Education CodeS49370 and California Penal CodeS11166 etseq.

5. Supplies, Equipment, Facilities,Internet use,and Incentives

CONTRACTOR shall be solely responsible for theprovision of allappropriate
supplies, equipment, and facilities for a pupil asrequired in his/her ISSA.  A
CONTRACTOR who desires to useDistrict facilities must make a separate
application for use of facilities through the District‚s Use of Facilities procedures.
All fees must be paidprior to room use. The fee for 1 classroom use is$34.00 per
hour, for two classrooms, $30.00 each per hour, andfor three or more $25.00 each
per hour. Additionally, there is a custodian feeof $39.00 per houror will be
determined by the BUSD Plant Operations manager.  Facility permits aredue
three weeks prior to start of services.For permit informationContact Loren
Nakamuraat (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.usThe
charge for classroom internet use is $50.00 per month percomputer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and theamount of time of such service.
Student must provide their initials on the sign-in sheet.CONTRACTOR shall
have parent andCONTRACTOR‚S employee sign for eachtutoring session that
takes place in thehome.CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The €CONTRACTOR• shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The €CONTRACTOR• must provide to the
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€BUSD• a list of names of its employees who will have any contact with students; a copy
of this list of the €Contractor‚s• employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
€CONTRACTOR• during the term of this contract.  If modifications are made to the list,
the €CONTRACTOR• must submit an updated list to the €BUSD• prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If €CONTRACTOR• employs any person to perform work in connection with

this Agreement, €CONTRACTOR• shall procure and maintain at all times during
the performance of such work, Workers‚ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers‚ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. €CONTRACTOR• shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the €BUSD• and shall name the €BUSD• as an additional insured.  Evidence
of insurance is attached.Inclusion of the €BUSD• as an additional insured shall
not affect the €BUSD• rights to any claim, demand, suit or judgment made,
brought or recovered against the €CONTRACTOR•.  The policy shall protect the
€CONTRACTOR• and the €BUSD• in the same manner asthough each were
separately issued.  Nothing in said policy shall operate to increase the insurer‚s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If €CONTRACTOR• is offering the €BUSD• professional advice under this
Agreement, €CONTRACTOR• shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the €CONTRACTOR‚S• standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
€CONTRACTOR‚S• operations.

ARTICLE VIII:   HOLD HARMLESS
€CONTRACTOR• agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  €CONTRACTOR• also agrees to hold harmless,
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indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, €CONTRACTOR•, or subcontractor furnishing
work, services, or materials to €CONTRACTOR• in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filedwith
the appropriate governmental entity and to timely update said information as changes in
such Governance occur.Any CONTRACTOR that is not a registered California
corporation orother legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District.CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The €BUSD• agrees to pay €CONTRACTOR• for services rendered to up to26

students for a maximum amount of approximately $907.00 per student.  $907.00
is theprojectedPer Pupil Amount (PPA) allocated to each student and is subject
to change.The total projected amountfor this CONTRACTORnot to exceed
$23,582 (number ofstudents x PPA).

The €BUSD• agrees to pay the €CONTRACTOR• the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the €CONTRACTOR• on the
last day of each month.  The Invoice is to be generated by the €CONTRACTOR•
on appropriate letterhead or form and shall include:description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specificservices provided during the month and a total.The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering ofservices with the last invoice and all required
documentation to be submitted no later thanJune15, 2010.  Invoices received
after June 15th, 2010 will not be accepted.Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way,2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall payno more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. Thefinal amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges- excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number5,   shall not exceed the Per
Pupil Amount (PPA) ofnine hundred,seven dollars and zero cents ($907.00) per
student.
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4. The €CONTRACTOR• shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
€BUSD• uponrequest.

ARTICLE X I :  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviateCONTRACTOR‚S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shallbe terminated on the date set forth by the District.  Upon
termination without default ofCONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to inParagraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student‚s information in its possession, generated as a result of services
rendered under this Contract, possessed byCONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible forpayment, divided by thatportion of services
actually rendered.

ARTICLE XI I :  PRIOR AGREEMEN TS
This Contract represents the sole agreement between the €BUSD• and the
€CONTRACTOR• with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the €BUSD• and the
€CONTRACTOR• are superseded by this Agreement.

ARTICLE XI I I:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV :  ALTERNATIVE DISPUTE R ESOLUTION
In the event of dispute about any invoice or the quality of work of the €CONTRACTOR•,
the €BUSD• and €CONTRACTOR• agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The €BUSD• and the
€CONTRACTOR• agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV - RIGHT TO WITHHOLD
BUSD may withhold payment toCONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR‚S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities andcustodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold,CONTRACTOR shall have fourteen(14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives ofCONTRACTOR and BUSD.  No change in this Contractor
in the ISSA shall result in a BUSD financial obligation toCONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVII I : COMPLIANCE WITH LAWS

During the term of this agreement,CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating tothe
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with thefurnishing of services
pursuant to this Contract.

ARTICLE X IX : ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD andCONTRACTORand
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW
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