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Berkeley Unified School District
Office of the Superintendent

2134 Martin Luther King Jr. Way
Berkeley, CA  94704-1180

Phone:  (510) 644-6206 Fax:  (510) 540-5358
 BOARD OF EDUCATION – MEETING AGENDA*

Wednesday, October 28, 2009

Call to Order The Presiding Officer will call the Meeting to Order at
6:30 pm, recess to Closed Session and convene in public
session by 7:30 pm

Roll Call
Members Present:

Nancy M. Riddle, President
Karen Hemphill, Vice President
Shirley Issel, Director
John T. Selawsky, Director/Clerk
Beatriz Leyva-Cutler, Director
Valeria Gonzalez, Student Director

Administration: Superintendent William Huyett, Secretary
Javetta Cleveland, Deputy Superintendent
Neil Smith, Assistant Superintendent of Educational
Services
Lisa van Thillo, Assistant Superintendent of Human
Resources

Prior to Closed Session, as necessary, staff/employee comments are taken per
Government Code Section 54957. Recess to Closed Session (Government Code
Sections 3549, 1(d), 54956.9(a) and 54957) and Education Code Section
49819(c)

a) Conference with Legal Counsel – Existing Litigation/Anticipated
b) Consideration of Student Expulsions

Student Case No. 0910-05-091992
c) Collective Bargaining
d) Public Employee Discipline/Dismissal /Release/Evaluation
   Classified Employee
e) Public Employment /Appointment
f) Liability Claims

Claim No. 2005037520
Claim No. 08-BSD 0031
Claim No. 10-02

g) Property Acquisition & Disposal
* Board agenda posted on District website: www.berkeley.k12.ca.us

** The Student Director does not attend Closed Session
The Berkeley Unified School District intends to provide reasonable accommodations

in accordance with the Americans with Disabilities Act of 1990. If a special
accommodation is desired, please call the Superintendent’s Office 48 hours prior to

the meeting at 510-644-6206

www.berkeley.k12.ca.us
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REGULAR MEETING AGENDA

CALL TO ORDER

Report Closed Session actions

Approve Regular Meeting Agenda of October 28, 2009

TEACHING and LEARNING
Berkeley Technology Academy Community Health Fair presented by Victor Diaz,
Principal

PUBLIC TESTIMONY
Persons wishing to address the Board should fill out a card located on the table by the
door and submit the completed card to the Board Recorder.  Speakers will be selected by
lottery.  The Public Testimony is limited to 30 minutes – 3 minutes per speaker.
Speakers with the same concerns are encouraged to select a spokesperson to address the
Board.

Union Representatives’ Reports
Board Members’ Reports
Superintendent’s Report

APPROVE CONSENT CALENDAR

CONSENT ITEMS

Personnel Services
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2.1-C
Personnel Recommendations

Educational Services

3.1-C
New Foreign Language Textbook for BHS

3.2-C
Approval of Overnight Field Trips

Business Services

4.1-C
Approval of Listing of Warrants Issued in Sept
2009

4.2-C
Approval of Payroll Warrants  issued August
2009

4.3-C
Acceptance of Gifts/Donations

4.4-C
NCLB Supplemental Educational Services
Memorandums of Understanding

4.5-C
Approval of Contracts and Purchase Orders

4.6-C
Resolution No. 10-11 authorizing the issuance
and sale of refunding bonds and approving
forms of documents and actions of officers of
the district necessary in connection therewith

Staff Recommendation:
Acceptance of Personnel Report No. 09-
18

Staff Recommendation:
Approve Mandarin textbook for BHS

Staff Recommendation:
Approve the overnight field trips
consistent with District policies and
instructional programs

Staff Recommendation:
Approve the Listing of Warrants issued
in September 2009

Staff Recommendation:
Approve the Listing of Payroll Warrants
Issued August 2009

Staff Recommendation:
Accept the donations/gifts to the
District and request  staff to extend
letter of appreciation

Staff Recommendation:
Approve NCLB Supplemental
Educational Services Memorandums of
Understanding

Staff Recommendation:
Authorize Deputy Superintendent or
Purchasing Manager to execute
contracts ad purchase orders

Staff Recommendation:
Approve Resolution No. 10-11
authorizing the issuance and sale of
refunding bonds and approving forms
of documents and actions of officers of
the District necessary in connection
therewith

8

12

13

15

17

20

22

96

97
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4.7-C
Resolution No. 10-14 Tax and Revenue
Anticipation Notes – TRANS - 2009

Facilities

5.1-C
Approval to Accept the Berkeley High School
Universal Power Supply (UPS) for the
Community Theatre

5.2-C
Approval to Accept the Sitework for Additional
Portables at Berkeley High School

Staff Recommendation:
Approve Resolution No. 10-14
authorizing the issue of Tax Revenue
Anticipation Notes – TRANS in the
amount of approximately $11,400,000
million for cash flow purposes

Staff Recommendation:
Accept the Berkeley High School
Universal Power Supply (UPS) for the
Community Theatre

Staff Recommendation:
Accept the sitework for additional
portables at Berkeley High School

108

119

121

ACTION ITEM
These items are presented for action at this time.  Some may have been reviewed at a
previous meeting

Educational Services

3.1-A
Global Tides Charter Petition

Staff Recommendation:
Deny the Global Tides Charter Petition

123

INFORMATION ITEMS
These items are intended to keep the Board informed on various District business
matters, which do not require action, by the Board.

General Services

1.1-I
Administrative Regulations
3543, 5125.1, 5125, 5144.1, 5148 and
6163.4

1.2-I
Board Policies
BB 9320, BP 5125, BP 5145.7 and BP
6163.4

Staff Recommendation:
Receive updated Administrative
Regulations as information

Staff Recommendation:
Receive Board Bylaw and Board Policies
for First Reading

149

197
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Educational Services

8:30 PM
3.1-I
Report on Student Performance on the
California Standards Test

3.2-I
Class Size Report

Facilities

5.1-I
Discussion of General Obligation Bonds

5.2-I
Facilities Plan Update

5.3-I
Facilities Construction Financial Update

8:15 pm
5.4-I
Approval to Proceed with Zone
Modifications and Presentation of Ways to
Increase Capacity in the Future

Staff Recommendation:
Accept as information, report on Student
Performance on the California Standards
Test (separate cover)

Staff Recommendation:
Accept as information, Class Size Report

Staff Recommendation:
Receive and accept information regarding
General Obligation Bonds

Staff Recommendation:
Receive and accept Facilities Plan Update

Staff Recommendation:
Receive and accept Facilities Construction
Financial Update

Staff Recommendation:
Proceed with zone modifications and
discuss ways to increase capacity in the
future

214

225

226

242

246

259

ADDITIONAL ACTION ITEMS
Approve Minutes of:
9-30-09
10-14-09

UPCOMING BOARD MEETINGS

November 3
November 18
December 9

Board of Education Meetings are broadcast live on KPFB/FM 89.3
Berkeley Government Access Channel 33
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Guidelines for Speakers
You are invited to participate in Meetings of the Board of Education and make
your views known at these meetings.

WHEN YOU WANT TO TALK ABOUT AN AGENDA ITEM OR A NON-AGENDA
ITEM please fill in a REQUEST TO ADDRESS THE BOARD OF EDUCATION
CARD) and give it to the Board Secretary.  Speakers will be selected by lottery.
Your card must be submitted before the Presiding Officer calls for PUBLIC
TESTIMONY.

You will be called to speak by the Presiding Officer. A Speaker has three
minutes in which to make his/her remarks.

Any subject related to the District or its educational programs is welcome at
the Board of Education Meetings.  However, we respectfully ask that matters
pertaining to individual employees of the Berkeley Unified School District be
discussed in private.  There is an established procedure for making such
complaints.  You may obtain information about this procedure from a school or
from the Superintendent’s Office.



Page 7 of 7

MISSION AND GOALS
OF THE BERKELEY UNIFIED SCHOOL DISTRICT

MISSION STATEMENT
The mission of the Berkeley Unified School District, a diverse community
deeply committed to public education, is to ensure that all students discover
and develop their special talents, achieve their educational and career goals,
become life long learners, and succeed in a rapidly changing society by:

 empowering students, parents and staff,
 providing a strong standards based curriculum, and
 offering alternative learning experiences in a racially integrated,

multilingual environment.

VISION
Berkeley Unified School District creates a system that enables every student,
including those with diverse needs, to meet or exceed rigorous standards for
academic performance.  All students will develop the attitudes, skills and
habits of mind needed to succeed in and beyond the classroom.  The members
of this school community share a vision of educational excellence, an
appreciation for the partnerships with local government agencies, community
based organizations, businesses, institutions of higher education and will work
collaboratively to realize this vision.

PERFORMANCE GOALS

1. Increase the academic achievement of all students through effective
instruction and a challenging and engaging curriculum

2. Implement interventions that address barriers to student learning in order
to meet the needs of the whole child

3. Establish and maintain the culture and governance necessary to support
an environment conducive to learning

STRATEGIES TO CLOSE THE ACHIEVEMENT GAP

A.  Continue to build and implement a pre-K-12 comprehensive and aligned
system of core curriculum, instruction, assessment and intervention

B.  Strengthen the ability of BUSD staff to educate a diverse student body

C.  Partner meaningfully with parents pre-K to 12

D.  Prepare pre-school children for success in elementary school

E.  Attract, support and retain teachers and administrators of color
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Lisa van Thillo, Assistant Superintendent, Human Resources
DATE: October 28, 2009
SUBJECT: APPROVAL OF HUMAN RESOURCES REPORT 09-18

Following is Human Resources Report 09-18 which reports details of personnel
assignments, employment, and terminations.

CERTIFICATED EMPLOYEES

NAME POSITION LOCATION BUDGET FTE & SALARY FROM TO
RETIREMENT
John Kirkmire Teacher Adult School Adult

School
9/1/09

CHILD REARING LEAVE WITHOUT PAY
Mary Martin Teacher Malcolm X General

Fund
1.00 FTE 10/12/09 3/9/10

TEMPORARY TEACHER
Tiffany Ballestrasse Teacher LeConte CDC General

Fund
1.00/IV-02 9/29/09 6/30/10

Debra Coggins Teacher Ed Services General
Fund

1.00/VII-12 10/5/09 6/18/10

Sara Delee Teacher Malcolm X General
Fund

.50/I-01 10/12/09 3/9/10

Brenda Espinoza Counselor Berkeley High General
Fund

.60/V-02 9/30/09 6/18/10

Sarah Kennedy Teacher Washington
EDC

General
Fund

.60/IV-06 9/29/09 6/30/10

Sara Weythman Teacher Rosa Parks
CDC

General
Fund

.88/IV-01 10/7/09 6/30/10

Danielle Wooden Teacher Malcolm X General
Fund

.50/I-01 10/12/09 3/9/10

STIPENDS (TEACHER IN CHARGE)
Janene Barnewolt Teacher Cragmont General

Fund
NTE $1,094.00 8/31/09 6/18/10

Anne Donaker Teacher John Muir General
Fund

NTE $2,188.00 8/31/09 6/18/10

Katherine Freeburg Teacher Cragmont General
Fund

NTE $1,094.00 8/31/09 6/18/10

Page 1 of 4
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CLASSIFIED EMPLOYEES

NAME POSITION LOCATION BUDGET
CLASS
RANGE
STEP

FTE &
SALARY

FROM TO

RESIGNATION
Elijah Morgan Maintenance

Supervisor
Berkeley High 9/18/09

REINSTATE
Michael
O’Loughlin

Transportation
Supervisor V & E

Transportation Transporta-
tion

65/5 1.0 FTE
$37.77 hr

10/5/09

MATERNITY LEAVE WITH 50% PAY (FMLA)
Ana Buendia Instructional Assistant

(Special Education)
Thousand
Oaks

Special Ed. 31/5 .80 FTE
$17.24 hr

9/3/09 1/6/10

LEAVE OF ABSENCE WITHOUT PAY
Leticia Quiroz Instructional Tech. Thousand

Oaks
After School 34/5 .13 FTE

$18.57 hr
8/31/09 6/18/10

MEDICAL LEAVE OF ABSENCE WITHOUT PAY (FMLA)
Christina Lewis Ext. Day Program

Coordinator
Longfellow LRN SAFE/

After School
52/5 1.0 FTE

$28.98 hr
8/11/09 11/2/09

MEDICAL LEAVE OF ABSENCE WITH PAY (FMLA)
Leonard Collins Storekeeper Nutrition

Services
Child
Nutrition

42/3 .53 FTE
$20.23 hr

9/10/09 10/6/09

Christina Lewis Ext. Day Program
Coordinator

Longfellow LRN SAFE/
After School

52/5 1.0 FTE
$28.98 hr

11/3/09 11/11/09

Sam Scott, Jr. Maintenance Tech. Maintenance Maintenance 45/5 1.0 FTE
$24.10 hr

9/28/09 10/15/09

EXTENDED SICK LEAVE WITH 50% PAY (FMLA)
Leonard Collins Storekeeper Nutrition

Services
Child
Nutrition

42/3 .53 FTE
$20.23 hr

10/7/09 10/31/09

Sam Scott, Jr. Maintenance Tech. Maintenance Maintenance 45/5 1.0 FTE
$24.10 hr

10/16/09 12/13/09

INTEGRATE SICK LEAVE WITH STATE DISABILITY (FMLA)
Monica Mc Clinton Accounting Tech. Business

Services
General
Fund

43/5 1.0 FTE
$23.22 hr

8/31/09 10/30/09

Patricia Smith Library Media Tech. Malcolm X Lib Tech. 41/5 .80 FTE
$22.07 hr

9/2/09 10/18/09

Ahlam Younis Food Service Satellite
Operator

Le Conte Child
Nutrition

31/5 .87 FTE
$17.03 hr

9/7/09 10/5/09

PROBATIONARY (CORRECTION FROM SEPTEMBER 9, 2009)
Cherry Morris-Van
Meurs

Instructional Tech Thousand
Oaks

After School 34/1 .53 FTE
$15.24 hr

8/31/09 2/26/10

Page 2 of  4
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CLASSIFIED EMPLOYEES

NAME POSITION LOCATION BUDGET
CLASS
RANGE
STEP

FTE &
SALARY

FROM TO

PROBATIONARY
Julian Ahmed Instructional Assistant

(Special Education)
Willard Special Ed. 31/1 .80 FTE

$14.15 hr
10/6/09 4/5/10

Rachelle Bowman Instructional Assistant
(Special Education)

Franklin Special Ed. 31/1 .67 FTE
$14.15 hr

9/16/09 3/15/10

Mariah Castle Instructional Specialist
(Drama)

Malcolm X BSEP 58/1 .27 FTE
$27.61 hr

9/23/09 3/22/10

Patricia Desierto Instructional Tech.
(Cooking)

Washington/
Rosa Parks

Calif. Nut.
Network

34/1 .60 FTE
$15.24 hr

9/21/09 3/20/10

Ma. Guadalupe De
Perez

Instructional Assistant
(ECE)

Franklin Child Care 29/1 .80 FTE
$13.48 hr

9/30/09 3/29/10

Rachel Harris Instructional Specialist
(Garden)

John Muir Calif. Nut.
Network

51/1 .74 FTE
$23.22 hr

9/21/09 3/20/10

Chaz Hubbard Instructional Media
Tech.

Berkeley High BSEP 43/1 1.0 FTE
$19.03 hr

10/12/09 4/11/10

Bertha Martinez Instructional Assistant
(ECE)

Hopkins Child Care 29/1 .80 FTE
$13.48 hr

9/29/09 3/28/10

Maritza Montano Instructional Assistant
(ECE)

King CDC Child Care 29/1 .80 FTE
$13.48 hr

9/29/09 3/28/10

Robert Stiles Program Assistant Berkeley High General
Fund/Sm.
Learn

50/1 1.0 FTE
$22.64 hr

10/12/09 4/11/10

Lisa Vories Instructional Assistant
(ECE)

Franklin Child Care 29/1 .40 FTE
$13.48 hr

9/29/09 3/28/10

PROVISIONAL
Federico Aquino Instructional Assistant Oxford BSEP 29/1 .33 FTE

$13.48 hr
9/2/019 12/18/09

Brian Augsburger Delivery Driver Nutrition
Services

Child
Nutrition

40/1 .67 FTE
$17.46 hr

9/14/09 11/30/09

Phyllis Gilliams Food Service Satellite
Operator

Rosa Parks Child
Nutrition

31/1 .73 FTE
$13.97 hr

 8/31/09 12/30/09

Dennis Hall Instructional Specialist
(Garden)

Cragmont Restricted
Donations

51/1 .30 FTE
$23.22 hr

9/8/09 10/15/09

Jana Jandra Administrative
Assistant

Human
Resources

General
Funds

50/1 1.0 FTE
$22.64 hr

9/2/09 11/5/09

Iesha Lee Food Service Satellite
Operator

Rosa Parks Child
Nutrition

31/1 .83 FTE
$13.97 hr

 8/31/09 12/30/09
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CLASSIFIED EMPLOYEES

NAME POSITION LOCATION BUDGET
CLASS
RANGE
STEP

FTE &
SALARY

FROM TO

Roxanna Mackthon Sr. Food Service
Assistant

King Child
Nutrition

35/1 1.0 FTE
$15.45 hr

10/1/09 1/30/10

Carol Pacheco Parent Liaison Cragmont Title I/
EIALEP

45/1 .50 FTE
$24.39 hr

9/15/09 12/15/09

AVAILABLE SUBSTITUTES
Ja Quia Bolden Instructional Assistant

(Special Education)
All District General

Fund
31/1 NTE 7.5

hrs/day
$14.15 hr

10/9/09 6/18/10

Tracey Davis Instructional Assistant
(Special Education)

All District General
Fund

31/1 NTE 7.5
hrs/day
$14.15 hr

9/23/09 6/18/10

Tracey Davis Clerical Specialist All District General
Fund

42/1 NTE 7.5
hrs/day
$18.57 hr

10/7/09 6/18/10

Tracey Davis Secretary All District General
Fund

44/1 NTE 7.5
hrs/day
$19.50 hr

10/7/09 6/18/10

Kevin Newman Custodian I All District General
Fund

32/1 NTE 7.5
hrs/day
$14.34 hr

10/7/09 6/18/10

Clinton Robinson Custodian I All District General
Fund

32/1 NTE 7.5
hrs/day
$14.34 hr

10/7/09 6/18/10

TEMPORARY/HOURLY/LIMITED TERM
Brian Augsburger Delivery Driver Nutrition

Services
Child
Nutrition

40/1 .67 FTE
$17.46 hr

8/31/09 9/2/09

Tyrone Terrell Student Worker
(Workability)

Berkeley High Special Ed. N/A 10 hrs/wk
$8.00 hr

9/2/09 5/31/10

WORKING EVENING SHIFT, DIFFERENTIAL,  ATTENDANT DUTIES, OR AS CONFIDENTIAL EMPLOYEE
Rachelle Bowman Instructional Assistant

(Special Education)
Franklin Special Ed. 31/1 .5% differential

@ $.70/hr
9/16/09 3/15/10

Monique Burt Instructional Assistant
(Special Education)

Berkeley High Special Ed. 31/1 .5% differential
@ $.70/hr

9/9/09 6/18/10

Audrey Portley Instructional Assistant
(Special Education)

Berkeley High Special Ed. 31/1 .5% differential
@ $.70/hr

9/8/09 6/18/10
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Neil Smith, Assistant Superintendent, Educational Services
DATE: October 28, 2009
SUBJECT: New Textbook for Mandarin at Berkeley High School

BACKGROUND INFORMATION:
Integrated Chinese Level 2 is designed to be used in a course that
provides coordinated practice in all four language skills: listening,
speaking, reading and writing. It is being recommended for use in the
fourth year Mandarin course at Berkeley High School.  The book is
closely aligned with the language learning continuum adopted as
standard by the State of California.

The Integrated Chinese series by Tao-chung Yao and Yuehua Liu
includes textbooks, workbooks, character workbooks (with both
traditional and simplified characters), audio CDs, CD-ROMs, DVDs and
teacher’s resources. Because Cheng and Tsui, the publishers, do not
send examination copies of their texts, there has been no book on
display.  The catalogue description has been available in the
Superintendent’s Conference Room.  The book was recommended for
consideration at the last Board meeting and is now being recommended
for adoption.

POLICY/CODE:
Ed Code 51054
Board Policy 6141

FISCAL IMPACT:
$1650 for 15 books from Restricted Lottery Funds

STAFF RECOMMENDATION:
Adopt the new textbook for Mandarin at Berkeley High School.
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 BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Neil Smith, Assistant Superintendent, Educational Services
DATE: October 28, 2009
SUBJECT: Overnight Field Trips

BACKGROUND INFORMATION:
The following overnight field trip requests are being made:

Camp Arroyo, Livermore, California, February 3–5, 2010.
The original field trip request for one hundred-twelve (112) fourth and fifth
grade students, four (4) teachers and twenty (20) other adults from
Emerson Elementary School was approved by the Board on October 14,
2009. The trip request is being presented again as there has been a
change in the date of the fieldtrip.

Pt. Bonita YMCA Retreat Center, Marin Headlands, CA, December 10-11,
2009.
Approve participation of fifty (50) B.H.S. tenth grade CAS students, five (5)
teachers, and two (2) other adults on a two-day, one-night field trip to Pt.
Bonita Retreat Center.  The group will depart Berkeley High School on
Thursday, December 10, at 9:00 a.m., and return Friday, December 11, at
2:30 p.m.  The CAS Sophomores will engage in community building
activities, reflective writing, and personal and academic goal setting.
BUSD will provide transportation.  Students will sleep in gender specific
dormitory style rooms.  The cost of $100 per student will be paid by CAS
grant funds and parent donations. No student will be denied access based
on ability to pay.  Requested by Vernon Walton, B.H.S. Vice Principal.

Washington, D.C., February 7–12, 2010.
Approve participation of forty (40) students, and two (2) teachers from
Berkeley High School on a six-day, five-night field trip to Washington, D.C.
to participate in the Close-Up High School Program. Students will meet at
San Francisco International Airport on Sunday, February 7, and parents
will pick up their students at the airport upon returning February 12,
2010.  The Close-Up curriculum offers students a first-hand look at our
government through talks with their national representatives as well as
the opportunity to learn about the functioning of their government.  Close-
Up staff provides student supervision at a ratio of 10:1. Students will stay
in D.C. area hotels, four to a room on gender specific floors, with stationed
Close-Up representatives to ensure that curfew and other rules are
enforced.  The cost of $2,000 per student is being paid by fundraising,
scholarships and parent donations.  No student will be denied access
based on ability to pay.  Requested by Amy Frey, B.H.S. Vice Principal.
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POLICY/CODE:
Education Code 35330
Board Policy 6153

FISCAL IMPACT:
As indicated above.

STAFF RECOMMENDATION:
Approve the overnight field trips consistent with the District Policies and
instructional programs.
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Javetta Cleveland, Deputy Superintendent
DATE: October 28, 2009
SUBJECT: Approve Listing of Warrants issued in September 2009

BACKGROUND INFORMATION
Each month the District writes several checks to vendors for services
provided and goods received.  The checks are written against both the
Restricted and Unrestricted General Fund. The summaries of warrants
for the month of September 2009 are attached for the Board’s review.

POLICY/CODE
Educational Code Section 41010 et seq.

FISCAL IMPACT
$4,189,288.12 for the month of September 2009 from various funds.

STAFF RECOMMENDATION
Approve the monthly bill warrant lists for the month of September 2009.



FUNDS AMOUNT

GENERAL FUND $1,541,994.91

MEASURE BB FUND $283,162.84

ADULT FUND $24,233.94

CAFETERIA FUND $116,597.59

CHILD DEVELOPMENT FUND $3,359.04

MEASURE A+AA (BOND Fund) $1,157,132.38

SCHOOL ENRICHMENT FUNDS $76,692.07

SELF INSURANCE FUND $33,677.65

DEFERRED MAINTENANCE FUND $18,130.00

PAYROLL/BENEFITS CLEARING $934,307.70

TOTAL DISTRICT BILL WARRANT $4,189,288.12

 Approved By :

Pauline Follansbee,CPA 28-Oct-09
Director of Fiscal Services

BERKELEY UNIFIED SCHOOL DISTRICT

District Bill Warrant -- Accounting Department

BILL WARRANTS FOR SEPTEMBER 2009

2
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Javetta Cleveland, Deputy Superintendent
DATE: October 28, 2009
SUBJECT: Receive and Approve Information on the Issuance of Payroll

Warrants for Employee Services for September 2009.

BACKGROUND INFORMATION
On a regular basis, the Board receives information on the total amount
paid employees during a month.  The attached represents a summary of
pay warrants from various funds for the month of September 2009.

POLICY/CODE
Educational Code 41010 ET Seq.

FISCAL IMPACT
$6,054,046.80 for September 2009 from various funds.

STAFF RECOMMENDATION
Approve payroll payments made in September 2009.
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BERKELEY UNIFIED SCHOOL DISTRICT
DISTRICT PAYROLL – ACCOUNTING DEPARTMENT

September 2009

COMPUTER GENERATED AMOUNTS

GENERAL FUND $4,812,790.09

MEASURE BB FUND $195,284.44

BSEP Measure A $431,633.45

ADULT FUND $102,168.82

CAFETERIA FUND $99,845.74

CHILD DEVELOPMENT $382,864.28

Measure A+AA (Bond Fund) $17,613.01

SELF INS. FUND $11,846.97

TOTALS $6,054,046.80

APPROVED BY: _____________________________________ September 30, 2009
Pauline Follansbee,  CPA

     Director of Fiscal Services
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Javetta Cleveland, Deputy Superintendent
DATE: October 28, 2009
SUBJECT: Acceptance of Gifts/Donations

BACKGROUND INFORMATION
The Board may accept and utilize on behalf of the District any bequests
or gifts of money or property for a purpose deemed to be suited by the
Board.

The following donations have been presented to the District:

1. The following individuals  donated to the Berkeley Unified
Music Department for a total donation amount of $1,620: Jeff
Chang $100 , Lorriane Sandoval $100, Bernhard Boser $50,
Cathryn Bruno $50, Amelie Mel de Fontenay $50, Teresa Eade
$50, Julie Hayes $50, Patricia Lewis $50, Maya MacArdle $50,
Seth E. Mermin $50, Anna Presler $50, Lief Hass $40, Locke
Jaeger $40, Ellen Evangeliste $30, Melissa R. Suva $30,
Gwyneth Galbraith $25, Peter V. Allen $20, Jeff Bell $20,
Katherine Haynes-Sanstad $20, John Hood $20, Susan Hubl
$20, Rani Marx $20, Dan Meier $20, Alejandra Ortigoza $20,
Nancy Rader $20, Jena Resner $20, Toni Stein $20, Patricia
Kerr $15, Margo Feinberg $10, Masha Albrecht $10, Lisa
Alvarez-Cohen $10, Suzy Anderson $10, Victoria B. Augustine
$10,  Maribel Bustos Bahean $10, Lisa Barbato $10, S.
Blankenhaus $10, Kimberley Beeson $10, Cindy J Chang $10,
Xiao Min Chen $10, Angelina Cheney $10, Margi Clarke $10,
Ann Dallman $10, Karin Evans $10, Catherine Ference $10,
David Floren $10, Betsy Foster $10, Yuko Fukami $10, Jack
Gardner $10, Julie Gordon $10, Heather Grey $10, Lisa
Holsworth Guiraud $10, Valerie Guthwirth $10, Matt Harray
$10, Miguel A Hernandez $10, Martin Iversen $10, , Kristen
Jensen $10, Maureen Katz $10, Alison Keene $10, Ellen Kinoy
$10, Jennifer Knight $10, Rebecca Langes $10, Jill Legg $10,
Michele Mancuso $10, Katherine Mattson $10, Karen Matza
$10, Jennifer Miller $10, Larry Murdock $10, Margaret Phillips
$10, Jesse Portillo $10, David S. Posner $10, Raymundo
Saldana $10, Tracy Schrider $10, Saira Shamji-Rahim $10,
Hiram Simon $10, Valerie Simpson $10, Morgan Smith $10,
Ben & Marian Spilman $10, Cliff Stanley $10, Pam Uzzell $10,
Dick & Cherry Van Meurs $10, Jill Wild $10, Venkat Yaramala
$10, Miya Yoshitani $10, Javier Majia $5, Peter Miller $5 and
Mary Sun $5.
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2. Jessica Hickey donated a piano valued at $3,000 to the Berkeley
Unified Music Department.

3. Patricia Schreter donated a ¾ Vitali Cello valued at $1,700 and a
Holton trumpet valued at $300 for a total donation of $2,000 to
the Berkeley Unified Music Department.

4. Lynne Tabernetti Davisson Trust donated a grand piano valued at
$2,000 to the Berkeley Unified Music Department.

5. Rain donated a string bass, valued at $1,000 to the Berkeley
Unified Music Department.

6. King PTA donated $5,000 to support counseling services, $7,500
to support the after-school sports program to partially fund an
Instructional Specialist position, $14,000 to support the Writing
Coach Connection to Martin Luther King Jr. Middle School for a
total donation of $26,500.

7. Berkeley High School Development Group donated $2,500 to be to
partially fund the Berkeley Independent Study Tutoring Program
and $79,303.71 to fund the Coordinator position for the Berkeley
International High School for a total donation of $81,803.71 for
the 2009-2010 SY.

8. Thousand Oaks PTA donated $15,000 to the Sports For Kids/Play
Works program at Thousand Oaks Elementary School.

9. Cartridge World – Eastbay donated $37.50 to purchase materials
and supplies at Le Conte Elementary School.

10. Le Conte PTA donated $7,395 to partially fund hourly tutors and
$7,125 to partially fund a Noon Time Supervisor position for a
total donation of $14,520 at Le Conte Elementary School.

11. Target donated $100.66 to be utilized as needed at Cragmont
School.

BOARD POLICY
BP 3290

FISCAL IMPACT
The District received a total of $147,581.90 in donations.

STAFF RECOMMENDATION
Accept the donations/gifts to the District and request staff to extend
letter of appreciation.
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August-09

Type of General Measure BSEP BSEP Measure B Adult Child Café` Meas.A+AA Self Ins.
DATE Payroll Totals Fund BB Fund Site Enrich. Measure A Fund Fund Develop. Develop. BSEP (Bond Fund) Fund

210 212 215 220 240 230 270 260
01 02 05 04 08 11 12 13 16 21 67

9/15/2009 Mid $434,391.46 $223,734.03 $13,382.36 $0.00 $28,148.23 $0.00 $17,817.41 $145,709.72 $5,599.71 $0.00 $0.00 $0.00 $434,391.46

9/22/2009 Mid-Fix $43,355.78 $28,054.72 $0.00 $0.00 $1,452.62 $0.00 $2,151.01 $9,997.27 $435.84 $0.00 $1,264.32 $0.00 $43,355.78

9/30/2009 EOM $5,576,299.56 $4,561,001.34 $181,902.08 $0.00 $402,032.60 $0.00 $82,200.40 $227,157.29 $93,810.19 $0.00 $16,348.69 $11,846.97 $5,576,299.56

Totals $6,054,046.80 $4,812,790.09 $195,284.44 $0.00 $431,633.45 $0.00 $102,168.82 $382,864.28 $99,845.74 $0.00 $17,613.01 $11,846.97 $6,054,046.80 $6,054,046.80

BERKELEY UNIFIED SCHOOL DISTRICT
District Payroll - Accounting Department

Payroll Issued by Funds

2
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Neil Smith, Assistant Superintendent for Education Services
DATE: October 28, 2009
SUBJECT: NCLB Supplemental Educational Services Memorandums of

Understanding

BACKGROUND INFORMATION
NCLB requires that schools in year two and above of Program
Improvement provide Supplemental Educational Services, (SES). These
services are defined as tutoring and other academic enrichment services that
are (1) in addition to instruction provided during the school day; (2)
specifically designed to (i) increase the academic achievement of eligible
students as measured by the State’s assessment system and (ii) enable these
children to attain proficiency in meeting State academic achievement
standards; and (3) of high quality and research-based. There are seven
schools in BUSD that are in year two and beyond of Program Improvement.
Only students from low-income families are eligible for Supplemental
Services, and families must choose a provider from a list provided by CDE
with the help of State and Federal Programs staff.  The District must set aside
up to 20% of its Title I allocation to pay for these tutoring services.

The per pupil allocation for 2009-2010 is estimated to be $907 as determined
by the federal government. The per pupil amount is the maximum fee that a
service provider can charge for their tutoring services for the current school
year. The per pupil allocation is determined annually and subject to change.

Currently, eight CDE approved supplemental service providers have been
selected by parents to provide services to qualified students in schools in
Years 2 through 5 of Program Improvement. These providers are 100 Percent
Learning Fun Center, ACE Tutoring Services, Inc., Sylvan, Jair Learning,
Kaplan, Inc., Math + Think Inc., Professional Tutors of America, Inc. and The
Community College Foundation.

The following table identifies the maximum number of students to be served
by each of the service providers for 2009-2010.
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Provider Maximum
number of

students served

Per Pupil
Allocation

 (PPA)

Maximum
contract
amount

100 Percent
Learning Fun
Center 22 $907      $19,954
ACE Tutoring
Services, Inc. 25 $907       22,675

Sylvan 55 $907       49,885

Jair Learning 25 $907 22,675

Kaplan Inc. 30 $907 27,210

Math + Think Inc. 20 $907 18,140

Professional
Tutors of
America Inc.

30 $907 27,210

The Community
College
Foundation 26 $907 23,582
Approximate
totals 233 $211,331

POLICY/CODE
NCLB 2001, Section 1116

FISCAL IMPACT
Up to $211,331 from Title I, A Basic funding

STAFF RECOMMENDATION
Approve NCLB Supplemental Educational Services Memorandums of
Understanding
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and 100 Percent Learning
Fun Center hereinafter referred to as “CONTRACTOR” whose place of business is 1100 Hope
Street Suite 103, Los Angeles, CA 90015 for Professional Services.
This Memorandum of Understanding represents the services which “CONTRACTOR” will
provide to the “BUSD” at student’s school, home, library, or other agreed upon public location,
during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
100 Percent Learning Fun Center 1100 Hope Street Suite 103, Los Angeles, CA 90015
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
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the student’s progress.  A copy of each student’s completed individual agreement
for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.



3

BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
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2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.

4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a

mailto:Loren_Nakamura@berkeley.K12.ca.us
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serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the
“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
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“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 22

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$19,954.00 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
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administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.

4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.



8

ARTICLE XIV: ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT
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This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW

The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: 100 Percent Learning Fun Center
CONTRACTOR

Contractor / Agency Name: 100 Percent Learning Fun Center

Address: 1100 Hope Street Suite 103, Los Angeles, CA 90015

Contractor’s Contact Person: Strauss Sostand

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Ace Tutoring Services,
Inc. hereinafter referred to as “CONTRACTOR” whose place of business is 18780 Amar Rd.,
Suite 105 Walnut, CA 91789 for Professional Services.
This Memorandum of Understanding represents the services which “CONTRACTOR” will
provide to the “BUSD” at student’s school, home, library, or other agreed upon public location,
during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Ace Tutoring Services, Inc, 18780 Amar Rd., Suite 105 Walnut, CA 91789
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
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the student’s progress.  A copy of each student’s completed individual agreement
for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.
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BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
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2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.

4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a

mailto:Loren_Nakamura@berkeley.K12.ca.us
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serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the
“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
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“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 25

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$22,675 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
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administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.

4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT
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This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW

The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: ACE Tutoring Services, Inc.
CONTRACTOR

Contractor / Agency Name: ACE Tutoring Services, Inc.

Address: 18780 Amar Rd., Suite 105 Walnut, CA 91789

Contractor’s Contact Person: Jeff Wang

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Bay Area Education
Support Systems DBA Sylvan Learning hereinafter referred to as “CONTRACTOR” whose
place of business is 1345 Grand Ave. Piedmont, CA 94563 for Professional Services.
This Memorandum of Understanding represents the services which “CONTRACTOR” will
provide to the “BUSD” at student’s school, home, library, or other agreed upon public location,
during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Bay Area Education Support Systems DBA Sylvan Learning 1345 Grand Ave.
Piedmont, CA 94563.
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
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(“IEP”), and how the students, parents, and teachers will be regularly informed of
the student’s progress.  A copy of each student’s completed individual agreement
for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:
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BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.

BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
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student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.

4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted

mailto:Loren_Nakamura@berkeley.K12.ca.us
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of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the
“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU. This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured. Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.



6

ARTICLE VIII:   HOLD HARMLESS
“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 55

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$49,885 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
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District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.

4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.
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ARTICLE XIX: ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW

The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: Bay Area Education Support Systems DBA Sylvan Learning

CONTRACTOR

Contractor / Agency Name: Bay Area Education Support Systems DBA Sylvan Learning

Address: 1345 Grand Ave. Piedmont, CA 94563

Contractor’s Contact Person:

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Jair Learning, LLC
(DBA Jair, Inc.), hereinafter referred to as “CONTRACTOR” whose place of business is 655
Lewelling Blvd. #331 San Leandro, CA 94579. This Memorandum of Understanding represents
the services which “CONTRACTOR” will provide to the “BUSD” at student’s school, home,
library, or other agreed upon public location, during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Jair Learning, LLC (DBA Jair, Inc.), 655 Lewelling Blvd. #331 San Leandro, CA 94579
This agreement is by and between two independent agents and is not intended to and shall not be
construed to create the relationship of agent, servant, employee, partnership, joint venture, or
association. CONTRACTOR understands and agrees that it shall be responsible for providing its
own salaries, payroll taxes, withholding, insurance, workers compensation coverage and all other
benefits of any kind, as required by law for its own employees, and assumes the full
responsibility for the acts and/or omissions of his/her employees or agents as they relate to the
services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
the student’s progress.  A copy of each student’s completed individual agreement
for supplementary services shall be provided to the District immediately upon
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completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.
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BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.
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4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the

mailto:Loren_Nakamura@berkeley.K12.ca.us


5

“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
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indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 25

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$22,675 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.
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4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW
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The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: Jair Learning, LLC (DBA Jair, Inc.)

CONTRACTOR
Contractor / Agency Name: Jair Learning, LLC (DBA Jair, Inc.)

Address:  655 Lewelling Blvd. #331 San Leandro, CA 94579

Contractor’s Contact Person: Quiana Canada

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Kaplan Inc., hereinafter
referred to as “CONTRACTOR” whose place of business is 1 Liberty Plaza 22nd Floor New
York, NY 10006. This Memorandum of Understanding represents the services which
“CONTRACTOR” will provide to the “BUSD” at student’s school, home, library, or other
agreed upon public location, during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Kaplan Inc., 1 Liberty Plaza 22nd Floor New York, NY 10006.
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
the student’s progress.  A copy of each student’s completed individual agreement
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for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.
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BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.
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4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the

mailto:Loren_Nakamura@berkeley.K12.ca.us
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“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
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indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 30

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$27,210 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.
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4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW
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The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: Kaplan, Inc.

CONTRACTOR:

Contractor / Agency Name: Kaplan, Inc.

Address: 1 Liberty Plaza 22nd Floor New York, NY 10006

Contractor’s Contact Person: Kimberly Carr

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Math + Think Inc.,
hereinafter referred to as “CONTRACTOR” whose place of business is 111 5th Street Gilroy,
CA 95020. This Memorandum of Understanding represents the services which
“CONTRACTOR” will provide to the “BUSD” at student’s school, home, library, or other
agreed upon public location, during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Math + Think Inc., 111 5th Street Gilroy, CA 95020.
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
the student’s progress.  A copy of each student’s completed individual agreement
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for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.
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BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.
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4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the

mailto:Loren_Nakamura@berkeley.K12.ca.us
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“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,



6

indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 20

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$18,140 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.
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4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.
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ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW
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The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: Math + Think Inc.

CONTRACTOR

Contractor / Agency Name: Math + Think Inc.

Address: 111 5th Street Gilroy, CA 95020.

Contractor’s Contact Person:

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and Professional Tutors of
America Inc., hereinafter referred to as “CONTRACTOR” whose place of business is 3350 E.
Birch Street, Suite 108 Brea, CA 92821. This Memorandum of Understanding represents the
services which “CONTRACTOR” will provide to the “BUSD” at student’s school, home,
library, or other agreed upon public location, during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
Professional Tutors of America Inc., 3350 E. Birch Street, Suite 108 Brea, CA 92821
This agreement is by and between two independent agents and is not intended to and
shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association. CONTRACTOR understands and agrees that it shall be
responsible for providing its own salaries, payroll taxes, withholding, insurance, workers
compensation coverage and all other benefits of any kind, as required by law for its own
employees, and assumes the full responsibility for the acts and/or omissions of his/her
employees or agents as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
the student’s progress.  A copy of each student’s completed individual agreement
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for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.
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BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.
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4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the

mailto:Loren_Nakamura@berkeley.K12.ca.us


5

“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached.  Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
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indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 30

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$27,210 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.
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4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.



8

ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW
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The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: Professional Tutors of America Inc.

CONTRACTOR

Contractor / Agency Name: Professional Tutors of America Inc.

Address: 3350 E. Birch Street, Suite 108 Brea, CA 92821

Contractor’s Contact Person: Robert Harraka

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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BERKELEY UNIFIED SCHOOL DISTRICT
MEMORANDUM OF UNDERSTANDING (MOU)

This Memorandum of Understanding is dated this 14th day of October, 2009  by and between
Berkeley Unified School District hereinafter referred to as “BUSD” and The Community
College Foundation, hereinafter referred to as “CONTRACTOR” whose place of business is
3530 Wilshire Blvd. Suite 610 Los Angeles, CA 90010. This Memorandum of Understanding
represents the services which “CONTRACTOR” will provide to the “BUSD” at student’s school,
home, library, or other agreed upon public location, during the 2009-2010 school year.

ARTICLE I: DESCRIPTION OF THE CONTRACTING AGENCY – “CONTRACTOR”
The Community College Foundation 3530 Wilshire Blvd., Suite 610 Los Angeles, CA 90010.
This agreement is by and between two independent agents and is not intended to and shall
not be construed to create the relationship of agent, servant, employee, partnership, joint
venture, or association. CONTRACTOR understands and agrees that it shall be responsible for
providing its own salaries, payroll taxes, withholding, insurance, workers compensation
coverage and all other benefits of any kind, as required by law for its own employees, and
assumes the full responsibility for the acts and/or omissions of his/her employees or agents
as they relate to the services to be provided under this agreement.

Outside organizations cannot use teacher’s mailboxes at the site to recruit BUSD
teachers.

ARTICLE II: STATEMENT OF SERVICES TO BE PROVIDED
1. Individual Supplementary Services Agreements

a. Pursuant to ESEA Sec. 1116(e)(3), an individual agreement for
supplementary services must be completed for each student.   A form Individual
Supplementary Services Agreement (“ISSA”) shall be developed by the District
and provided to each CONTRACTOR for completion prior to CONTRACTOR
providing any services to students of the District.  In lieu of the District form
ISSA, a CONTRACTOR may provide its own individual agreement for
supplementary services as long as said agreement contains all pertinent
information required under 20 USC §6316(e), which is set forth in Paragraph 1(b)
of this Agreement.

b. The CONTRACTOR will complete the individual agreement for
supplementary services in consultation with parents/guardians and the District for
each eligible student whose parent/guardian elects to receive supplementary
services from CONTRACTOR. The individual agreement for supplementary
services will be completed prior to the commencement of instructional services by
the CONTRACTOR to the student and will include specific achievement goals
for the student, a description of how the students progress will be measured, a
timetable for improving the students achievement that, in the case of a student
with disabilities, is consistent with the student’s individualized education program
(“IEP”), and how the students, parents, and teachers will be regularly informed of
the student’s progress.  A copy of each student’s completed individual agreement
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for supplementary services shall be provided to the District immediately upon
completion for review by the District to ensure compliance with the provisions
herein. Services to students must begin no later than November 1, 2009 and
completed by April 15th, 2010. Students who have not received services prior to
November 1st, 2009 from their selected CONTRACTOR will be provided services
from an alternate CONTRACTOR and the existing CONTRACTOR contract with
student will be terminated.

c. Subsequent changes in any student’s individual agreement may only be
made with the written consent of the District in consultation with
parents/guardians. CONTRACTOR, the District or the parents/guardians may
request a review of a student’s Individual Agreement.

d. CONTRACTOR shall not unilaterally terminate any Individual
Agreement. CONTRACTOR shall obtain written authorization from the District
before terminating any Individual Agreement.

e. CONTRACTOR shall not disclose to the public the identity of any student
eligible for, or receiving supplemental educational services without the written
permission of the parents or legal guardian of such student.

f. Parents/guardians shall not be charged for any services rendered under the
individual agreement for supplementary services unless such services and charges
are clearly identified in writing and agreed upon in advance in writing signed by
the parents/guardians. In no event shall the agreed upon charges obligate the
District financially, nor shall the District incur any obligation or expense in excess
of the state/federal reimbursement amount.

f. CONTRACTOR shall provide services that are secular, neutral and non-
ideological in compliance with ESEA Section IIIb (e)(5)(D). CONTRACTOR
shall provide a description of services to be provided, which shall be set forth in
Exhibit A which is attached hereto and incorporated herein.  Said services set
forth by CONTRACTOR in Exhibit A are subject to review and approval by the
District prior to execution of this Contract.

ARTICLE III: TERM OF SERVICES
“CONTRACTOR” shall commence work on November 1, 2009.  Work to be
completed by April 15th, 2010.

ARTICLE IV: REQUIREMENTS OF THE “BUSD”
To support the delivery of quality educational services to students and the school, as part
of this Agreement, the “BUSD” agrees to the following:

BUSD will provide the names and contact information for all students who are eligible
for Supplemental Educational Services and who have expressed interest in working with
the CONTRACTOR, no later than 15 days after receipt of signed and approved contract.
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BUSD will compensate the vendor for services as agreed in ARTICLE X:
COMPENSATION FOR SERVICES

ARTICLE V: TECHNICAL DIRECTION
Performance of the work under this Agreement shall be subject to the direction of BUSD
Principal/Manager: Christina Faulkner, Director of Curriculum and Instruction.

1. Student Records Maintenance and Access
a. All student records shall be kept in a secure location preventing access by
unauthorized individuals. CONTRACTOR will maintain an access log delineating
date, time, agency, and identity of any individual accessing student records who is
not the direct employee of the CONTRACTOR. CONTRACTOR agrees to
provide access to and copies of student records to the District and/or the
parents/guardians of the student. CONTRACTOR shall not forward to any other
person other than parents/guardians or District any student record or student name
without the written consent from the parent/guardian or the District.  Upon
completion or termination of the individual agreement for supplemental services
(ISSA or other approved form) or termination of this Contract, CONTRACTOR
shall deliver to District all student records for whom the CONTRACTOR has
provided services under this Contract.

b. CONTRACTOR shall retain originals of all records relating to the provision of
services, under this Agreement, including but not limited to student records and
all records relating to each students individual supplementary services agreement,
for a period of five years from the date the last service is provided to said student.
All other records  relating to this Agreement shall be retained for a period of five
years from the date the Agreement with the CONTRACTOR terminates.

2. Access by District
CONTRACTOR shall notify BUSD of the location and/or any change in location
at which it is providing services to BUSD’s eligible students.  It shall allow access
to its facilities for periodic monitoring of each student’s instructional program by
District and shall be invited to participate in the review of each student’s progress.
District representatives shall have access to observe each student at work, observe
the instructional setting, interview CONTRACTOR, and review each student’s
progress including the behavior intervention plan, if any.

3. Accident/Incident Report
CONTRACTOR agrees to submit a written accident report to BUSD risk
management/benefits office (510) 644-6049 within 24 hours of an accident or
incident when a pupil has suffered an injury, injured another individual, or has
been involved in an activity requiring notification of law enforcement or
emergency personnel. Such accident/injury report shall also be provided to the
student’s principal and to the Director of Curriculum and Instruction at the
following address and telephone number: Office of Curriculum and Instruction.
2134 Martin Luther King Jr. Way, 2nd floor, Berkeley, CA 94704.  (510) 644-
6202.
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4. Child Abuse Reporting

CONTRACTOR assures BUSD that it is familiar with and agree to adhere to  any
applicable child abuse and/or missing children reporting obligations and
procedures under California law, including but not limited to, California
Education Code S 49370 and California Penal Code S 11166 et seq.

5. Supplies, Equipment, Facilities, Internet use, and Incentives

CONTRACTOR shall be solely responsible for the provision of all appropriate
supplies, equipment, and facilities for a pupil as required in his/her ISSA.  A
CONTRACTOR who desires to use District facilities must make a separate
application for use of facilities through the District’s Use of Facilities procedures.
All fees must be paid prior to room use. The fee for 1 classroom use is $34.00 per
hour, for two classrooms, $30.00 each per hour, and for three or more $25.00 each
per hour. Additionally, there is a custodian fee of $39.00 per hour or will be
determined by the BUSD Plant Operations manager.  Facility permits are due
three weeks prior to start of services. For permit information Contact Loren
Nakamura at (510) 644-8603. Email Loren_Nakamura@berkeley.K12.ca.us The
charge for classroom internet use is $50.00 per month per computer attached to
the Internet.

Incentives must be limited to no more than a total of $5 over the course of
services provided for student, parent, or other individuals.

6. Inspection and Audit

CONTRACTOR shall provide access to records or reports, or other matter
relating to the Contract, upon request by the District.  Fiscal records shall be
maintained by CONTRACTOR for five (5) years and shall be available for audit.
At the end of each school year, student records shall be returned and/or submitted
to the District.

7. Records of Attendance

CONTRACTOR shall maintain daily records of student service provided,
including the name/address of student, and the amount of time of such service.
Student must provide their initials on the sign-in sheet. CONTRACTOR shall
have parent and CONTRACTOR’S employee sign for each tutoring session that
takes place in the home. CONTRACTOR shall provide student attendance with
each monthly invoice.

ARTICLE VI: FINGERPRINTING AND TB CLEARANCE
Education Code 45125.1 and 49406 indicate that employees of entities providing services
on a school site must have a tuberculosis clearance and be fingerprinted by the California
Department of Justice for a criminal records check and found not to have been convicted
of a serious or violent felony.  The “CONTRACTOR” shall certify in writing to BUSD
that none of its employees who will have contact with students have been convicted of a
serious or violent felony; and shall not permit any employee to come in contact with
students until the Department of Justice has ascertained that the employee has not been
convicted of a serious or violent felony.  The “CONTRACTOR” must provide to the

mailto:Loren_Nakamura@berkeley.K12.ca.us
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“BUSD” a list of names of its employees who will have any contact with students; a copy
of this list of the “Contractor’s” employees shall be attached to this MOU.  This
requirement applies to any substitute, newly hired or reassigned employee of the
“CONTRACTOR” during the term of this contract.  If modifications are made to the list,
the “CONTRACTOR” must submit an updated list to the “BUSD” prior to the employee
beginning work at the school site.

ARTICLE VII:  INSURANCE
1. If “CONTRACTOR” employs any person to perform work in connection with

this Agreement, “CONTRACTOR” shall procure and maintain at all times during
the performance of such work, Workers’ Compensation Insurance in conformance
with the laws of the State of California and Federal laws when applicable.
Employers’ Liability Insurance shall not be less than One Million Dollars
($1,000,000) per accident or disease.

2. “CONTRACTOR” shall maintain General Liability Insurance, including
automobile coverage with limits of One Million Dollars ($1,000,000) per
occurrence for bodily injury and property damage.  The coverage shall be primary
as to the “BUSD” and shall name the “BUSD” as an additional insured.  Evidence
of insurance is attached. Inclusion of the “BUSD” as an additional insured shall
not affect the “BUSD” rights to any claim, demand, suit or judgment made,
brought or recovered against the “CONTRACTOR”.  The policy shall protect the
“CONTRACTOR” and the “BUSD” in the same manner as though each were
separately issued.  Nothing in said policy shall operate to increase the insurer’s
liability as set forth in the policy beyond the amount or amounts shown or to
which the insured would have been liable if one interest were named as an
insured.

3. If “CONTRACTOR” is offering the “BUSD” professional advice under this
Agreement, “CONTRACTOR” shall maintain errors and omissions insurance or
professional liability insurance with coverage limits of One Million Dollars
($1,000,000) per claim.

4. No coverage shall be deleted from the “CONTRACTOR’S” standard policy
without notification of individual exclusions being attached for review and
acceptance.  Policy language or endorsements adding Berkeley Unified School
District as an addition insured shall not include exclusions or exceptions which
defeat the purpose of protecting Berkeley Unified School District from any
liability for bodily injury or property damage arising out of the
“CONTRACTOR’S” operations.

ARTICLE VIII:   HOLD HARMLESS
“CONTRACTOR” agrees to hold harmless, indemnify, and defend BUSD and its
officers, agents and employees from any and all claims or losses accruing or resulting
from injury, damage, or death of any person, firm, or corporation in connection with the
performance of this Agreement.  “CONTRACTOR” also agrees to hold harmless,
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indemnify, and defend BUSD and its officers, agents, and employees from any and all
claims or losses incurred by any supplier, “CONTRACTOR”, or subcontractor furnishing
work, services, or materials to “CONTRACTOR” in connection with the performance of
this Agreement.  This provision survives termination of this Agreement.

ARTICLE IX:    CONFLICT OF INTEREST/STATEMENT OF ORGANIZATION
CONTRACTOR agrees to furnish to the District a valid endorsed filed copy of its
enabling document, be it articles of incorporation or statement of partnership filed with
the appropriate governmental entity and to timely update said information as changes in
such Governance occur. Any CONTRACTOR that is not a registered California
corporation or other legal entity must register with the California Secretary of State as an
entity doing business in the State of California as a condition to entering into this
contractual relationship with the District. CONTRACTOR shall avoid any actual or
potential conflict of interest on behalf of itself or its employees providing services
hereunder, including, but not limited to, employment with the District.

ARTICLE X:    COMPENSATION FOR SERVICES
1. The “BUSD” agrees to pay “CONTRACTOR” for services rendered to up to 26

students for a maximum amount of approximately $907.00 per student.  $907.00
is the projected Per Pupil Amount (PPA) allocated to each student and is subject
to change. The total projected amount for this CONTRACTOR not to exceed
$23,582 (number of students x PPA).

The “BUSD” agrees to pay the “CONTRACTOR” the contracted amount in
monthly payments provided all necessary documents have been received.. Each
payment will be based on an invoice submitted by the “CONTRACTOR” on the
last day of each month.  The Invoice is to be generated by the “CONTRACTOR”
on appropriate letterhead or form and shall include: description of services
rendered during the invoice period; date and hours of services, rate of pay for the
specific services provided during the month and a total. The District will not pay
for more than two absences per student. After two absences students will be
dropped from receiving services. Invoices shall be submitted within thirty (30)
days of the rendering of services with the last invoice and all required
documentation to be submitted no later than June 15, 2010.  Invoices received
after June 15th, 2010 will not be accepted. Invoices are to be sent to the Office of
Curriculum and Instruction at 2134 Martin Luther King Jr. Way, 2nd Floor,
Berkeley, CA 94704 Attn: Christina Faulkner

3. For each student receiving services, the District shall pay no more than the current
per pupil allotment (PPA) established by the California Department of Education
(CDE) under the 2001 NCLB Act. The final amount will be adjusted based upon
the final entitlement from the California Department of Education (CDE). The
District cost of service for fiscal year 2009-2010 to include supplies, testing and
administrative charges - excluding use of facilities which shall be paid for by the
CONTRACTOR as described in Article V, number 5,   shall not exceed the Per
Pupil Amount (PPA) of nine hundred, seven dollars and zero cents ($907.00) per
student.
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4. The “CONTRACTOR” shall maintain accurate records of costs incurred in
performance of this Agreement and shall make such records available to the
“BUSD” upon request.

ARTICLE XI:  TERMINATION
1. This Agreement is subject to termination by the District without cause or notice.

Termination of Contract shall not alleviate CONTRACTOR’S responsibilities to
complete any existing individual supplementary services agreements.  This
contract shall be terminated on the date set forth by the District.  Upon
termination without default of CONTRACTOR, the District shall pay, without
duplication, for all services satisfactorily performed to date of termination.

2. In consideration of the payment referred to in Paragraph 22a, CONTRACTOR
waives all rights to any further payment or damages.  Upon termination,
CONTRACTOR shall immediately turn over to the District all student records-
including student’s information in its possession, generated as a result of services
rendered under this Contract, possessed by CONTRACTOR or under its control at
the time of termination

3. An individual agreement for supplementary services may be terminated by
CONTRACTOR only upon consent of the District.  An individual agreement for
supplementary services shall terminate if the student ceases to be enrolled in the
District, if the CONTRACTOR is unable to meet the goals and timetables set
forth in the individual agreement for supplementary services, or if the student is
absent more than two days. Upon termination under this paragraph, final payment
from the District will be calculated based upon a pro-rata calculation of total
services agreed upon in the individual supplementary services agreements for
which the District is responsible for payment, divided by that portion of services
actually rendered.

ARTICLE XII:  PRIOR AGREEMENTS
This Contract represents the sole agreement between the “BUSD” and the
“CONTRACTOR” with respect to the scope of services described herein.  Any prior
understanding or agreements, written or oral, between the “BUSD” and the
“CONTRACTOR” are superseded by this Agreement.

ARTICLE XIII:  SEVERABILITY
The invalidity or unenforceability of any one or more of the provisions of this Contract
shall in no way affect the validity or enforceability of any of the other provisions hereof,
and any provision that is prohibited by or under the laws of any jurisdiction shall be
ineffective in such jurisdiction only to the extent of such prohibition and shall not
invalidate or in anywise affect the other provisions hereof.



8

ARTICLE XIV:  ALTERNATIVE DISPUTE RESOLUTION
In the event of dispute about any invoice or the quality of work of the “CONTRACTOR”,
the “BUSD” and “CONTRACTOR” agree to mediate such a dispute before a mutually
agreed-upon mediator or a dispute resolution service.  The “BUSD” and the
“CONTRACTOR” agree that neither party will bring any lawsuit regarding this
Agreement.

ARTICLE XV- RIGHT TO WITHHOLD
BUSD may withhold payment to CONTRACTOR, on ten (10) working days written
notice of such withholding, when in the opinion of the BUSD:

a. CONTRACTOR’S performance, in whole or in part, either has not been carried out
or is not documented as required hereunder.

b. CONTRACTOR has refused to furnish information or to cooperate with the
inspection, review, or audit of its program, work, or records required hereunder

c. CONTRACTOR has failed to submit the invoice in a timely manner as required
hereunder.

d. CONTRACTOR owes facilities and custodial fees to the DISTRICT.

If BUSD gives notice of intent to withhold, CONTRACTOR shall have fourteen (14)
invoke the dispute resolution provision.

ARTICLE XVI: MODIFICATIONS AND AMENDMENTS.

This contract may be modified or amended only by a written document signed by
authorized representatives of CONTRACTOR and BUSD.  No change in this Contract or
in the ISSA shall result in a BUSD financial obligation to CONTRACTOR in excess of
the State/Federal reimbursement rate per student per year to the BUSD.

ARTICLE XVII: SUBCONTRACT AND ASSIGNMENT

CONTRACTOR shall not subcontract or assign any of the work contemplated under this
Contract to any third party entity.

ARTICLE XVIII: COMPLIANCE WITH LAWS

During the term of this agreement, CONTRACTOR shall comply with all applicable
federal, state, and local statutes, laws, ordinances, rules and regulations relating to the
provision of supplementary services, including securing and maintaining in force such
permits and licenses as are required by law in connection with the furnishing of services
pursuant to this Contract.

ARTICLE XIX: ENTIRE AGREEMENT

This Contract constitutes the entire agreement between BUSD and CONTRACTOR and
supersedes any prior or contemporaneous understanding or agreement with respect to the
services contemplated.

ARTICLE XX: GOVERNING LAW
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The terms and conditions of this agreement shall be governed by the laws of state of
California with venue in Alameda County, California.

ARTICLE XXI: DISCRIMINATION
CONTRACTOR shall not discriminate on the basis of race, religion, color, creed, sex,
national origin, age, gender identity, or sexual orientation in employment or operation of
its programs. CONTRACTOR will provide supplemental education services consistent
with applicable health, safety and civil rights laws.

ARTICLE XXI : NOTICES
Notices required under this Contract shall be valid when mailed first class postage
or personally delivered to the following representatives, as indicated below:

For the District: Christina Faulkner, Director of Curriculum and Instructional Office of
Curriculum and Instruction, 2134 Martin Luther King Jr. Way, 2nd Floor, Berkeley, CA
94704

For CONTRACTOR: The Community College Foundation

CONTRACTOR
Contractor / Agency Name: The Community College Foundation

Address: 3530 Wilshire Blvd., Suite 610 Los Angeles, CA 90010.

Contractor’s Contact Person: Marji LeGrand

Title:

Telephone:

 e-mail:

Signature: _______________________________ Date: ____________________________

BERKELEY UNIFIED SCHOOL DISTRICT

By Superintendent Deputy: Javetta Cleveland

Signature: _______________________________________ Date: ____________________
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 BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Javetta Cleveland, Deputy Superintendent
DATE: October 28, 2009
SUBJECT: Approval of Contracts/Purchase Orders for Services

Contracts

BACKGROUND INFORMATION
The District contracts with consultants or independent contractors who
can provide valuable and necessary specialized services not normally
required on a continuing basis.

The following contract services are requested.   Expenditures are within
budget.

1 Berkeley YMCA to provide physical education and yard activities at
Jefferson Elementary School for the 2010 SY. The cost will not
exceed $11,000. To be paid from PTA Donation. Requested by
Maggie Riddle.

2 Mad Science of Mt. Diablo to provide science classes at Berkeley
Arts Magnet After-School Program for the 2010 SY. The cost will
not exceed $11,286. To be paid from PTA Donations and LEARNS
After School Budget. Requested by Emily Davidow.

POLICY/CODE
Public Contract Code: 20111
Board Policy 3310

STAFF RECOMMENDATION
Approve the contracts with Consultants or Independent Contractors as
submitted.
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Javetta Cleveland, Deputy Superintendent
DATE: October 28, 2009
SUBJECT: Refunding of General Obligation Bonds - Resolution 10-11

BACKGROUND INFORMATION
The current interest rate climate presents an opportunity for the District
to restructure its long-term debt by issuing refunding bonds in excess of
$27.3 million. This item is being presented to the Board to approve the
refunding of BUSD’s Series 1998 General Obligation Refunding Bonds
with a new refunding general obligation bond of about $27.35 million.
We expect to be able to realize at minimum a present value savings of 5%
or $1.3 plus million, for a future value (actual dollar) savings off of the
tax roll of $1.5 plus million at a little over $128,000 per year, compared
to the remaining debt service on the 1998 General Obligation Refunding
Bonds. This saving is realized after all costs of issuing the bonds.  If the
current market does not deteriorate between now and the bond sale date,
the savings will be greater.

By most standards, 5% plus present value savings is a healthy amount
of savings. Underwriting spread (without bond insurance) is estimated
at $218,800; bond insurance premium (if used) at $242,000, and other
costs of issuance at approximately $126,000.  Bond insurance is
expected to be “bidder’s option”; that is, the bidding underwriter elects
whether to purchase bond insurance on the basis of which way allows
the underwriter to make the lowest cost (to taxpayers) bid for the bonds
(the trade off is paying insurance premium for obtaining lower interest
rates; bidders may or may not elect to buy bond insurance).

If the Board approves this refunding resolution, the competitive sale
would take place on or about October 29, 2009 and close on or about
December 10, 2009.

POLICY/CODE
California Education Code 15100-15111
Government Code Section 53550

FISCAL IMPACT
No financial impact on District Funds. Total savings to the taxpayers of
BUSD is estimated to be at least $1.5 million or about $128,000 per
year, after all costs of issuing the bonds.
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STAFF RECOMMENDATION
That the Board adopts the District’s Authorizing Resolution No. 10-11
and forms of documents brought forward allowing the administration to
proceed with the refunding of the outstanding bond issues listed. Kelling,
Norcross, Nobriga will execute these transactions on behalf of the
District.
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BOARD OF EDUCATION
BERKELEY UNIFIED SCHOOL DISTRICT

COUNTY OF ALAMEDA, STATE OF CALIFORNIA

RESOLUTION NO. 10-11

RESOLUTION AUTHORIZING THE ISSUANCE AND SALE OF
REFUNDING BONDS AND APPROVING FORMS OF
DOCUMENTS AND ACTIONS OF OFFICERS OF THE
DISTRICT NECESSARY IN CONNECTION THEREWITH.

WHEREAS, this Board of Education (the “Board”) of the Berkeley
Unified School District of the County of Alameda, California (herein called the
“District”), on September 10, 1998, issued or caused to be issued its “Berkeley
Unified School District 1998 General Obligation Refunding Bonds” (the
“Series 1998 Bonds”), for authorized school purposes, in the original principal
amount of $38,945,000, of which $26,305,000 aggregate principal amount
remains outstanding;

WHEREAS, this Board has determined, and does hereby declare,
that it is necessary and desirable and that the prudent management of the
fiscal affairs of the District requires that all or a portion of the currently
outstanding Series 1998 Bonds (the “Outstanding Bonds”) now be refunded
(such bonds to be refunded being referred to herein as the “Prior Bonds”);

WHEREAS, pursuant to Articles 9 and 11 of Chapter 3 of Part 1 of
Division 2 of Title 5 of the California Government Code and other applicable
law, and pursuant to the respective resolutions or paying agent agreement
providing for the issuance of the Outstanding Bonds, the District is authorized
to issue refunding bonds (the “Refunding Bonds”) to refund all or a portion of
the District’s Outstanding Bonds, and to sell its Refunding Bonds at public sale
or on a negotiated sale basis;

WHEREAS, the Superintendent of Schools of the County of
Alameda has jurisdiction over the District;

WHEREAS, this Board has determined to sell such Refunding
Bonds at a public sale;

WHEREAS, U.S. Bank National Association has been approved by
the Treasurer-Tax Collector of the County of Alameda to and will act as Paying
Agent (herein called the “Paying Agent”) with respect to the Refunding Bonds;
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WHEREAS, there have been submitted and are on file with the
Secretary of this Board of Education proposed forms of an Official Statement,
an Official Notice of Sale, a Notice of Intention to Sell Bonds, a Paying Agent
Agreement and a Continuing Disclosure Certificate, all with respect to the
Refunding Bonds proposed to be issued and sold, and the Superintendent of
the District has examined and approved each document and has recommended
that this Board direct the completion, where appropriate, and the execution of
such documents and the consummation of such financing;

WHEREAS, this Board desires that the Treasurer-Tax Collector of
the County of Alameda should collect a tax on all taxable property within the
District sufficient to provide for payment of the Refunding Bonds, and intends
by the adoption of this Resolution to notify the Board of Supervisors, the
Auditor-Controller, the Treasurer-Tax Collector, and other officials of the
County of Alameda, that they should take such actions as shall be necessary to
provide for the levy and collection of such a tax and payment of the Refunding
Bonds and such portion, if any, of the Outstanding Bonds as shall remain
outstanding following the issuance of the Refunding Bonds;

WHEREAS, it will be necessary for the Board to employ bond
counsel and a financial advisor and to incur costs and expenses in preparing
the proceedings for the issuance and sale of the Refunding Bonds; and

WHEREAS, there has been submitted to this Board and is on file
with the Superintendent a proposed form of agreement for bond counsel
services and a proposed form of agreement for financial advisory services, in
connection with the Refunding Bonds;

NOW, THEREFORE, the Board of Education of Berkeley Unified
School District does hereby RESOLVE, DETERMINE AND ORDER, as follows:

Section 1.  Recitals. All of the above recitals are true and correct.

Section 2.  Authorization of Refunding Bonds and of Redemption of
Prior Bonds; Application of Proceeds of Sale.  The Board hereby authorizes the
sale and issuance of a series of refunding bonds of the District and the
designation of said bonds as the “Berkeley Unified School District 2009 General
Obligation Refunding Bonds” in an aggregate principal amount not to exceed
$27,500,000, which amount shall be finally determined by the Superintendent
of the District, the Deputy Superintendent of the District, or such other officer
of the District designated for the purpose (each, an “Authorized District
Representative”), in accordance with the provisions of Section 6 hereof and with
the general laws of the State of California.

Proceeds from the sale of the Refunding Bonds are hereby
authorized to be applied only as permitted by Article 9 of Chapter 3 of Part 1 of
Division 2 of Title 5 of the Government Code, including to acquire escrow
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securities or otherwise to pay or provide for payment of the principal of the
Prior Bonds upon redemption thereof; to pay all expenses incident to the
calling, retiring or paying of the Prior Bonds and to the issuance of the
Refunding Bonds, including:  charges of the Paying Agent in connection with
the issuance and payment of the Refunding Bonds; charges of an Escrow Agent
in connection with the redemption of the Prior Bonds; interest upon the Prior
Bonds from the date of issuance of the Refunding Bonds to the maturity or
earlier redemption date of the Prior Bonds; any premium payable upon the
redemption of the Prior Bonds; and the costs of any bond insurance or other
credit enhancement with respect to the Refunding Bonds.  The Board hereby
further determines that all interest or other gain derived from the investment of
proceeds of the Refunding Bonds may be applied to pay such costs of issuance
of the Refunding Bonds.

Section 3.  Terms of Refunding Bonds.  The maximum stated
annual interest rate on the Refunding Bonds shall be 12%, payable as
described in the Paying Agent Agreement referred to in Section 4 hereof.  The
Refunding Bonds shall mature on a date or dates, in such of the years,
beginning no earlier than February 1, 2010 and concluding no later than the
last maturity date of the Prior Bonds, as shall be specified in the Certificate of
Award of the Refunding Bonds described in Section 6 hereof.  No Refunding
Bonds shall have principal maturing on more than one principal maturity date;
however it shall not be necessary that a portion of the principal mature in each
year.

The Refunding Bonds shall be issued as current interest Refunding
Bonds.

The aggregate principal amount of the Refunding Bonds, the date
thereof, the maturity dates, principal amounts and annual rates of interest of
each maturity thereof, the initial and semiannual interest payment dates
thereof, and the terms of optional and mandatory sinking fund redemption
thereof, shall be as specified in the Certificate of Award, as finally delivered, in
compliance with the requirements set forth in Section 6(c) hereof authorizing
the terms of the sale of the Refunding Bonds.

Section 4.  Paying Agent Agreement.  The form of instrument
entitled “Paying Agent Agreement,” tentatively dated as of December 1, 2009,
by and between the District and U.S. Bank National Association, San
Francisco, California, as Paying Agent, in substantially the form on file with the
Secretary of the Board, is hereby approved and authorized. The Authorized
District Representative is hereby authorized and directed to execute and deliver
an instrument in substantially said form, completed with terms as shall be
agreed to by the Authorized District Representative in accordance with this
Resolution, and with such other changes therein as the Authorized District
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Representative may require or approve, such approval to be conclusively
evidenced by the execution and delivery thereof.

Section 5.  Official Statement.  The Official Statement relating to
the Refunding Bonds, in substantially the form on file with the Secretary of the
Board (the “Official Statement”), is hereby approved as the Official Statement of
the District with respect to the Refunding Bonds, with such changes, additions
and corrections as the Authorized District Representative may hereafter
approve, and the District’s financial advisor with respect to the Refunding
Bonds, appointed pursuant to Section 11 hereof, is hereby authorized to
prepare and distribute copies of such Official Statement in preliminary form to
persons who may be interested in purchasing the Refunding Bonds.  The
Authorized District Representative is hereby authorized to certify to the initial
purchaser of the Refunding Bonds, on behalf of the District, that the
preliminary form of the Official Statement was deemed final as of its date,
within the meaning of Rule 15c2-12 promulgated under the Securities
Exchange Act of 1934 (except for the omission of certain final pricing, rating
and related information as permitted by said Rule).  The Authorized District
Representative is hereby authorized and directed to sign said Official Statement
in its final form, including the final pricing information, and to furnish the
initial purchaser of the Refunding Bonds with copies thereof, and the initial
purchaser is hereby authorized and directed to deliver copies of such Official
Statement in final form to subsequent purchasers of the Refunding Bonds.

Section 6.  Sale of Refunding Bonds. (a) Advertisement for Bids.
The Notice of Intention to Sell Bonds, in substantially the form on file with the
Secretary of the Board, is hereby approved, and the Authorized District
Representative is hereby authorized and directed to cause the Notice of
Intention to Sell Bonds, subject to such corrections, revisions or additions
thereto as such officer shall deem necessary, to be published once at least 5
days before the date of sale in a financial publication generally circulated
throughout the State of California or which the District’s financial advisor with
respect to the Refunding Bonds advises is expected to be disseminated among
prospective bidders for the Refunding Bonds.

(b) Official Notice of Sale:  The Official Notice of Sale inviting
bids for the Bonds, in substantially the form on file with the Secretary of the
Board, is hereby approved, subject to such corrections, revisions or additions
as deemed necessary by the Authorized District Representative. The District’s
financial advisor with respect to the Refunding Bonds is hereby authorized and
directed to cause to be mailed to prospective bidders for the Bonds (including
by posting to an appropriate Internet website which shall be accessible to
interested bidders) copies of said Official Notice of Sale in the form finally
approved by the Authorized District Representative.
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(c) Award of Refunding Bonds; Certificate of Award.  The form of
Certificate of Award of the Refunding Bonds, in substantially the form on file
with the Secretary of the Board, is hereby approved and adopted.  Upon receipt
of bids for the Refunding Bonds, the Authorized District Representative is
hereby requested to accept the lowest true interest cost bid, provided that:
(i) the total net interest cost to maturity on the Refunding Bonds plus the
principal amount of the Refunding Bonds shall be less than the total net
interest cost to maturity on the Prior Bonds plus the principal amount of the
Prior Bonds; (ii) the present value of the debt service savings shall be at least
5% of the principal amount of the Prior Bonds; and (iii) the Refunding Bonds
shall otherwise conform to the limitations specified herein and imposed by the
general laws of the State.  If such true interest cost and price are acceptable to
the Authorized District Representative, the Authorized District Representative,
acting at the direction of the Board, is hereby authorized to award the sale of
the Refunding Bonds to the maker of the best responsive bid by completing and
executing the Certificate of Award.  If no bid is acceptable, the Authorized
District Representative is requested to reject all bids and to re-bid the
Refunding Bonds or, if necessary, to sell the Refunding Bonds by negotiated
sale as permitted by law, upon terms and conditions otherwise in conformity
with the limitations contained in this Resolution.

Section 7.  Request for Necessary County Actions.  (a) The Board of
Supervisors, the Auditor-Controller, the Treasurer-Tax Collector, and other
officials of the County, are hereby requested to take and authorize such actions
as may be necessary pursuant to law to provide for the levy and collection of a
property tax on all taxable property of the District sufficient to provide for
payment of all principal of, redemption premium, if any, and interest on the
Refunding Bonds as the same shall become due and payable, and to apply
moneys in the District’s Interest and Sinking Fund as necessary to the
payment of the Refunding Bonds, if so provided in the Paying Agent Agreement
as finally executed, and to the payment of any Outstanding Bonds of the
District which are to remain outstanding, pursuant to each respective
resolution or paying agent agreement under which such Outstanding Bonds
were issued. The Secretary of the Board is hereby authorized and directed to
deliver certified copies of this Resolution to the Clerk of the Board of
Supervisors of the County, the Auditor-Controller and the Treasurer-Tax
Collector of the County.  The Board hereby agrees to reimburse the County for
any costs associated with the levy and collection of said tax, upon such
documentation of said costs as the District shall reasonably request.

(b)  The Board of Supervisors, the Auditor-Controller, the
Treasurer-Tax Collector, and other officials of the County, are hereby requested
to take and authorize such actions as may be necessary, upon, but only upon,
the issuance of the Refunding Bonds, to discontinue the levy of property taxes
on all taxable property of the District for the payment of the Prior Bonds,
pursuant to Section 53561 of the California Government Code.
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Section 8.  Notice of Redemption of Prior Bonds.  The paying agent
with respect to the Prior Bonds is hereby authorized and directed to give a
conditional notice of redemption of the Prior Bonds prior to the deposit of funds
for payment of the Prior Bonds, pursuant to the terms of the Prior Bonds and
at the direction and request of the Authorized District Representative.  The
Board hereby agrees to indemnify the paying agent with respect to the Prior
Bonds as the Authorized District Representative shall agree and as may be
necessary to induce the paying agent to give such conditional notice.

Section 9.  Continuing Disclosure.  The form of instrument
entitled, “Continuing Disclosure Certificate,” in substantially the form on file
with the Secretary of the Board, is hereby approved and authorized.  The
Secretary of the Board is hereby directed to file a copy of said form of
instrument with the minutes of this meeting, and the Authorized District
Representative is hereby authorized and directed on behalf of the District to
execute and deliver such Continuing Disclosure Certificate in substantially
said form upon delivery of the Refunding Bonds, with such changes thereto as
deemed necessary in order to permit the original purchaser of the Refunding
Bonds to comply with the requirements of Securities and Exchange
Commission Rule 15c2-12.  The District hereby covenants and agrees that it
will comply with and carry out all of the provisions of such Continuing
Disclosure Certificate.

Section 10.  Appointment of Bond Counsel. The firm of Orrick,
Herrington & Sutcliffe LLP is hereby appointed Bond Counsel to the District in
connection with the Refunding Bonds, in accordance with the terms and
conditions set forth in the proposed form of agreement for bond counsel
services on file with the Superintendent.  The Authorized District
Representative is hereby authorized and directed to execute said agreement
with Orrick, Herrington & Sutcliffe LLP, with such modifications and conditions
as shall be acceptable to the Authorized District Representative, such approval
to be conclusively evidenced by such execution.

Section 11.  Appointment of Financial Advisor. The firm of KNN
Public Finance, a Division of Zions First National Bank is hereby appointed
financial advisor to the District (the “Financial Advisor”) in connection with the
Refunding Bonds, in accordance with the terms and conditions set forth in the
proposed form of agreement for financial advisory services on file with the
Superintendent.  The Authorized District Representative is hereby authorized
and directed to execute said agreement with the Financial Advisor, with such
modifications and conditions as shall be acceptable to the Authorized District
Representative, such approval to be conclusively evidenced by such execution.

Section 12.  Authorization of Further Actions.  (a)  The Financial
Advisor, Bond Counsel and the appropriate District officials are hereby
authorized and directed to continue to prepare the necessary legal documents
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to accomplish said financing and the other transactions authorized herein, and
to take any and all necessary actions in connection therewith.

(b)  The officers and employees of the District are hereby
authorized and directed, jointly and severally, to do any and all things which
they may deem necessary or advisable in order to consummate the
transactions herein authorized, and otherwise to carry out, give effect to and
comply with the terms and intent of this Resolution.  The President of the
Board, the Superintendent of the District, the Deputy Superintendent of the
District, the Clerk or Secretary of the Board, and the other officers and
employees of the District are hereby authorized and directed to execute and
deliver any and all notices, certificates and representations, including signature
certificates, no-litigation certificates, tax certificates, certificates relating to
continuing disclosure obligations, notices to the California Debt and
Investment Advisory Commission, and certificates concerning the Official
Statement describing the Refunding Bonds, and to enter into such agreements
or contracts, including as may be necessary to obtain bond insurance with
respect to the Refunding Bonds, paying agent services with respect to the
Refunding Bonds, verification agent services with respect to the Prior Bonds, or
escrow agent services with respect to the Prior Bonds, and to provide for the
purchase, deposit and disposition of escrow securities, as such officers deem
necessary and desirable to accomplish the purposes of this Resolution.

Section 13.  Ratification of Actions.  All actions heretofore taken by
the officers and agents of the District with respect to the sale, execution and
delivery of the Refunding Bonds, the giving of notices authorized hereby, the
acquisition of escrow securities, and the other transactions authorized and
contemplated herein, are hereby approved, confirmed and ratified.

Section 14.  Effective Date.  This resolution shall take effect from
and after its adoption.
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PASSED AND ADOPTED this day, October 28, 2009, by the
following vote:

AYES:

NOES:

ABSTAIN:

ABSENT:
APPROVED:

_________________________________________
Nancy Riddle

President of the Board of Education
Berkeley Unified School District

ATTEST:

________________________________________
John T. Selawsky,

Clerk of the Board of Education
Berkeley Unified School District
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CLERK’S CERTIFICATE

I, John T. Selawsky, Clerk of the Board of Education of the
Berkeley Unified School District, County of Alameda, California, hereby certify
as follows:

The attached is a full, true and correct copy of a resolution duly
adopted at a regular meeting of the Board of Education of said District duly
and regularly held at the regular meeting place thereof on October 28, 2009,
and entered in the minutes thereof, of which meeting all of the members of said
Board of Education had due notice and at which a quorum thereof was
present; and at said meeting said resolution was adopted by the following vote:

AYES:

NOES:

ABSTAIN:

ABSENT:

An agenda of said meeting was posted at least 72 hours before said
meeting at 2134 Martin Luther King, Jr. Way, Berkeley, California, a location
freely accessible to members of the public, and a brief description of said
resolution appeared on said agenda.  A copy of said agenda is attached hereto.

I have carefully compared the same with the original minutes of
said meeting on file and of record in my office.  Said resolution has not been
amended, modified or rescinded since the date of its adoption, and the same is
now in full force and effect.

WITNESS my hand this 28th day of October, 2009.

__________________________________________
John T. Selawsky

Clerk of the Board of Education
Berkeley Unified School District
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Javetta Cleveland, Deputy Superintendent
DATE: October 28, 2009
SUBJECT: Resolution 10-14

Tax and Revenue Anticipation Notes – TRANS

BACKGROUND INFORMATION

California school districts experience cash flow problems in their General
Fund by incurring expenses prior to the receipt of revenue from local
property taxes or the State. State Revenue Limit funds are distributed
on a somewhat level basis throughout the year, while property taxes are
received in December and April and then distributed soon after their
receipt.  Moreover, the Berkeley Unified School District has a larger
proportion of revenues coming from property taxes than the majority of
school districts in the State due to its reliance on local parcel taxes.
Payrolls for the District start in July and increase significantly in
September when teachers return to the school.  As a result, low cash
periods occur in November, December, March and April.

Additionally, in July 28, 2009, the Governor signed a package of bills
which took effect immediately to revise the Budget Acts of 2008 and 2009
in response to the state’s continuing fiscal crisis. Included in the package
is Senate Bill 16 of the Fourth Extraordinary Session (SBX4 16, Chapter
23, Statutes of 2009). This measure revises the monthly principal
apportionment payment schedule, and establishes additional inter-year
and intra-year funding deferrals.

SBX4 16 enacted for most county offices of education, school districts,
and charter schools a new “5-5-9” principal apportionment payment
schedule, beginning in 2009-10. The chart below shows the new and old
payment percentages, subject to change by formula in February through
June if amounts certified at the first and second principal
apportionments vary from estimates used in the advance apportionment.
Note, the payment schedule for school districts that receive their funding
on a monthly schedule established in the Education Code(EC) Section
14041(a)(7) or (a)(8) is unchanged.
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Principal Apportionment Monthly Payment Schedule Percentages

July Aug Sept Oct Nov Dec Jan Feb MarApril May June

New 5 5 9 9 9 9 9 9 9 9 9 9

Old 6 12 10 8 8 8 8 13.3 6.7 6.7 6.7 6.7

Deferrals. Section 17 of SBX4 16 defers $1 billion of the November 2009
principal apportionment payment to January 2010. In addition, the
measure defers $1 billion that was previously deferred from July 2009 to
October 2009, to December 2009 instead. Section 2 enacts a deferral of
$678,611,000 from the April 2010 payment and $1 billion from the May
2010 payment, to August 2010. The previously enacted deferrals of $1.5
billion from August 2009 to October 2009, and $2 billion from February
2010 to July 2010 remain unchanged.

When interest rates are favorable, school districts manage low or
negative cash periods through issuing short term non voter approved
debt (Tax and Revenue Anticipation Notes, commonly referred to as
TRANS). This is because of the difference between the tax exempt rate in
which we can borrow (i.e. interest costs), and the interest income we can
accrue on taxable securities (i.e. interest earned), often called the
“spread”.

Currently, “the spread” is favorable enough to pursue this form of
temporary borrowing, as opposed to internal borrowing or a loan from
the County Treasurer. In doing so, it is anticipated that we can net in
excess of $70,000 in interest earnings for the unrestricted General Fund.

POLICY/CODE
Article 7.6 section 53850 Chapter IV, Part I Division II, Title V of
California Government Code

FISCAL IMPACT
Increase to the General Fund of in excess of $70,000.

STAFF RECOMMENDATION
That the administration is directed to develop and present to the Board
for approval a Resolution Authorizing the issue of Tax Revenue
Anticipation Notes – TRANS in the amount of approximately $11.4
million for cash flow purposes.
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BERKELEY UNIFIED SCHOOL DISTRICT

RESOLUTION NO. 10-14

RESOLUTION REQUESTING THE BOARD OF SUPERVISORS OF ALAMEDA
COUNTY TO ISSUE TAX AND REVENUE ANTICIPATION NOTES IN THE

NAME OF THE BERKELEY UNIFIED SCHOOL DISTRICT FOR FISCAL YEAR
2009-2010 IN THE PRINCIPAL AMOUNT OF NOT TO EXCEED $11,400,000

AND AUTHORIZING THE SALE THEREOF AND AUTHORIZING
PREPARATION OF AN OFFICIAL STATEMENT IN CONNECTION

THEREWITH

RESOLVED, by the Board of Education of the Berkeley Unified School District
(the “District”), as follows:

WHEREAS, school districts organized and existing under the laws of the State
of California are authorized by Article 7.6 (commencing with section 53850) of
Chapter 4 of Part 1 of Division 2 of Title 5 of the California Government Code (the
“Law”) to borrow money by the issuance of temporary notes, the proceeds of which
may be used and expended for any purpose for which the school district is authorized
to spend moneys; and

WHEREAS, pursuant to the Law, such notes may be issued in the name of
such school district by the board of supervisors of the county, the county
superintendent of which has jurisdiction over such school district, as soon as possible
following receipt of a resolution of the governing board of such school district
requesting such borrowing;

WHEREAS, the District has determined that it is desirable that the District
borrow funds in an amount not to exceed $11,400,000 with respect to fiscal year
2009-2010 for authorized purposes of the District; and

WHEREAS, the financial advisor to the District has been directed to prepare an
official statement meeting the requirements of Securities and Exchange Commission
Rule 15c2-12 under the Securities Exchange Act of 1934 (the “Official Statement”)
and bond counsel to the District has been directed to prepare a notice of sale (the
“Notice of Sale”) and a notice of intention (the “Notice of Intention”) relating to the
offering and sale of the notes for the District;

NOW, THEREFORE, it is hereby DETERMINED and ORDERED as follows:

Section 1. Request. The Board of Supervisors (the “Board”) of Alameda County
(the “County”) is hereby requested to issue tax and revenue anticipation notes in the
name of the District in the principal amount of not to exceed $11,400,000 (the
“Notes”), under and pursuant to the provisions of the Law; provided, however, that the
Notes shall not be issued until the District and the Board have received evidence that
the Alameda County Superintendent of Schools has determined that the District’s
repayment of the Notes is probable.
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Section 2. Limitation on Maximum Amount. The principal amount of Notes,
when added to the interest payable thereon, shall not exceed eighty-five percent (85%)
of the estimated amount of the uncollected taxes, revenue and other moneys of the
District for the general fund of the District attributable to Fiscal Year 2009-2010, and
available for the payment of the notes and the interest thereon.

Section 3. Pledge. The Notes shall be obligations of the District and shall be
secured by a pledge of and first lien and charge against the first “unrestricted
moneys,” as hereinafter defined, to be received by the County on behalf of the District
in such months and in such amounts as shall be determined by the Superintendent
(or the Superintendent’s designee) prior to the date of sale of the Notes, sufficient to
pay the principal of and interest on the Notes through the maturity date thereof (the
“Pledged Revenues”). To the extent not so paid from the Pledged Revenues, the Notes
shall be paid from any other moneys of the District lawfully available therefor. In the
event that there are insufficient unrestricted moneys received by the District to permit
the deposit in the Repayment Fund (as defined in the hereinafter defined Issuance
Resolution) of the full amount of the Pledged Revenues to be deposited in any month
on the last business day of such month, then the amount of any deficiency shall be
satisfied and made up from any other moneys of the District lawfully available for the
repayment of the Notes and interest thereon. The term “unrestricted moneys” shall
mean taxes, income, revenue and other moneys intended as receipts for the general
fund of the District and which are generally available for the payment of current
expenses and other obligations of the District.

Section 4. Approval of Issuance Resolution.

(a) The resolution entitled “RESOLUTION PROVIDING FOR THE BORROWING
OF FUNDS IN THE NAME OF THE BERKELEY UNIFIED SCHOOL DISTRICT FOR
FISCAL YEAR 2009-2010 AND THE ISSUANCE AND SALE OF 2009 TAX AND
REVENUE ANTICIPATION NOTES THEREFOR” (the “Issuance Resolution”), to be
adopted by the Board, in substantially the form presented to the Board of Education
at this meeting, together with any additions to or changes therein deemed necessary
or advisable by the Board, is hereby approved. The Notes shall be dated as of their
date of delivery, shall mature (without option of prior redemption) on such date, not
more than fifteen months from such date of delivery, as shall be determined by the
Superintendent (or the Superintendent’s designee) prior to the date of sale of the
Notes, and shall bear interest from their date, payable at maturity (if the maturity of
the Notes is determined to be one year or earlier from the date of issuance) or payable
on a date one year or earlier from the date of issuance and at maturity (if the maturity
of the Notes is determined to be more than one year from the date of issuance), and
computed on a 30-day month/360-day year basis.

(b) The District acknowledges that the Issuance Resolution authorizes the
investment of amounts held in the Proceeds Fund and the Repayment Fund (as
defined in the Issuance Resolution) by the County in any one or more investments
generally permitted to school districts under the laws of the State of California,
consistent with the investment policy of the County and the Issuance Resolution (the
“Permitted Investments”). The Permitted Investments shall specifically include: (a) the
County Pooled Investment Fund maintained by the County Treasurer; (b) at the
request of the District, in specific investments permitted under section 53601 of the
California Government Code; and (c) in the sole discretion of the District, (i) the Local
Agency Investment Fund maintained by the Treasurer of the State of California; and
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(ii) investment agreements with financial institutions with financial institutions with
senior unsecured credit ratings in one of the two highest rating categories (without
regard to any refinement or gradation of such rating category by a plus or minus or a
numeral) from one or more nationally recognized statistical rating organization then
rating the Notes.

Section 5. Form of Notes; Execution of Notes.

(a) The Notes shall be issued in fully registered form, without coupons, and
shall be substantially in the form and substance set forth in Exhibit A attached hereto
and by reference incorporated herein, the blanks in said form to be filled in with
appropriate words and figures. The Notes shall be numbered from 1 consecutively
upward, shall be in the denomination of $1,000 each or any integral multiple thereof.

(b) The Notes shall be executed in the name of the District, with the manual or
facsimile signature of the County Treasurer-Tax Collector (the “Treasurer-Tax
Collector”) or one or more of his duly authorized deputies and the manual or facsimile
counter-signature of the Clerk of the Board of Supervisors (although at least one of
such signatures shall be manual) with the seal of the Board impressed thereon, and
said officers are hereby authorized to cause the blank spaces thereof to be filled in as
may be appropriate.

Section 6. Official Statement. The Board of Education hereby authorizes the
preparation by the District’s financial advisor of an official statement describing the
Notes (the “Official Statement”). The Board of Education authorizes the distribution by
the District's financial advisor of the Official Statement to prospective purchasers of
the Notes, and authorizes and directs the Superintendent (or the Superintendent’s
designee) on behalf of the District to deem “final” pursuant to Rule 15c2-12 under the
Securities Exchange Act of 1934 (the “Rule”) the Official Statement prior to its
distribution by the District's financial advisor. The execution of the Official Statement,
which shall include such changes and additions thereto deemed advisable by the
Superintendent or any other qualified officer of the District and such information
permitted to be excluded from the Official Statement pursuant to the Rule, shall be
conclusive evidence of the approval of the Official Statement by the District.

The Superintendent (or the Superintendent’s designee) is separately authorized
and directed to execute the Official Statement and a statement that the facts
contained in the Official Statement, and any supplement or amendment thereto
(which shall be deemed an original part thereof for the purpose of such statement)
were, at the time of sale of the Notes, true and correct in all material respects and that
the Official Statement did not, on the date of sale of the Notes, and does not, as of the
date of delivery of the Notes, contain any untrue statement of a material fact with
respect to the District or omit to state material facts with respect to the District
required to be stated where necessary to make any statement made therein not
misleading in the light of the circumstances under which it was made. The
Superintendent (or the Superintendent’s designee) shall take such further actions
prior to the signing of the Official Statement as are deemed necessary or appropriate
to verify the accuracy thereof.

Section 7. Sale of Notes. The distribution of the Official Statement, the Notice of
Sale and the Notice of Intention are approved in connection with the offering and sale
of the Notes.
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The actions of the District’s financial advisor, on behalf of the District, in
distributing the Official Statement and the Notice of Sale to such municipal bond
brokers-dealers, to such banking institutions and to such other persons as may be
interested in purchasing the Notes therein offered for sale, are hereby approved.

The Notes are hereby ordered to be sold by competitive bid. The
Superintendent (or the Superintendent’s designee) is hereby delegated the authority
to accept the best responsible bid for the purchase of the Notes, determined in
accordance with the Official Notice of Sale. The Superintendent (or the
Superintendent’s designee) is hereby authorized and directed to accept such bid, for
and in the name of the District, by notice to the successful bidder. In the event two or
more bids setting forth identical interest rates and premium, if any, are received, the
Superintendent (or the Superintendent’s designee), on behalf of the District, may
exercise his or her own discretion and judgment in making the award and may award
the Notes on a pro rata basis in such denominations as he or she shall determine. The
Superintendent (or the Superintendent’s designee), on behalf of the District, may, in
his or her discretion, reject any and all bids and waive any irregularity or informality
in any bid. The Superintendent (or the Superintendent’s designee), on behalf of the
District, shall award the Notes or reject all bids not later than 26 hours after the
expiration of the time prescribed for the receipt of proposals unless such time of
award is waived by the successful bidder.

The District’s financial advisor is hereby delegated the responsibility of
receiving, opening and analyzing bids submitted for the purchase of the Notes and to
report the results thereof to the District and the County.

Consent is hereby given for Zions First National Bank, the parent company of
KNN Public Finance, the District’s financial advisor, to submit a bid for purchase of
the Notes and to acquire or participate in the purchase of the Notes.

Section 8. Tax Covenants

(a) Private Activity Bond Limitation. The District shall assure that the proceeds of
the Notes are not so used as to cause the Notes to satisfy the private business tests of
section 141(b) of the Code (as hereinafter defined) or the private loan financing test of
section 141(c) of the Code.

(b) Federal Guarantee Prohibition. The District shall not take any action or
permit or suffer any action to be taken if the result of the same would be to cause any
of the Notes to be “federally guaranteed” within the meaning of section 149(b) of the
Code.

(c) Rebate Requirement. The District shall take any and all actions necessary to
assure compliance with section 148(f) of the Code, relating to the rebate of excess
investment earnings, if any, to the federal government, to the extent that such section
is applicable to the Notes.

(d) No Arbitrage. The District shall not take, or permit or suffer to be taken any
action with respect to the proceeds of the Notes which, if such action had been
reasonably expected to have been taken, or had been deliberately and intentionally
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taken, on the date of issuance of the Notes would have caused the Notes to be
“arbitrage bonds” within the meaning of section 148 of the Code.

(e) Maintenance of Tax-Exemption. The District shall take all actions necessary
to assure the exclusion of interest on the Notes from the gross income of the
registered owners of the Notes to the same extent as such interest is permitted to be
excluded from gross income under the Code as in effect on the date of issuance of the
Notes.

For purposes of this Section 8, the term “Code” means the Internal Revenue
Code of 1986 as in effect on the date of issuance of the Notes or (except as otherwise
referenced herein) as it may be amended to apply to obligations issued on the date of
issuance of the Notes, together with applicable proposed, temporary and final
regulations promulgated, and applicable official public guidance published, under the
Code.

Section 9. Continuing Disclosure. The District hereby covenants and agrees
that it will comply with and carry out all of the provisions of the Continuing
Disclosure Certificate. Notwithstanding any other provision of this resolution, failure
of the District to comply with the Continuing Disclosure Certificate shall not be
considered an event of default; however, any holder or beneficial owner of the Notes
may, take such actions as may be necessary and appropriate to compel performance,
including seeking mandate or specific performance by court order.

For purposes of this Section 9, the term “Continuing Disclosure Certificate”
means that certain Continuing Disclosure Certificate executed by the District and
dated the date of issuance and delivery of the Notes, as originally executed and as it
may be amended from time to time in accordance with the terms thereof. For
purposes of this Section 9, the term “Participating Underwriter” shall have the
meaning ascribed thereto in the Continuing Disclosure Certificate.

Section 10. No Temporary Transfers, Covenant Regarding Additional Short-
Term Borrowing. It is hereby covenanted and warranted by the District pursuant to
Article XVI, Section 6 of the Constitution of the State of California that it will not
request the Treasurer-Tax Collector to make temporary transfers of funds in the
custody of the Treasurer-Tax Collector to meet any obligations of the District during
the 2009-2010 fiscal year until the full amount of Pledged Revenues has been
deposited into the Repayment Fund. After the full amount of Pledged Revenues has
been deposited into the Repayment Fund, the District covenants that it will not
request the Treasurer-Tax Collector to make temporary transfers of funds in excess of
eighty-five percent (85%) of the anticipated revenues accruing to the District during
the 2009-2010 fiscal year.

Section 11. Further Authorization. All actions heretofore taken by the officers
and agents of the District with respect to the sale and issuance of the Notes are
hereby approved, and the Superintendent, the Secretary of the Board and any and all
other officers of the District are hereby authorized and directed for and in the name
and on behalf of the District, to do any and all things and take any and all actions
relating to the execution and delivery of any and all certificates, requisitions,
agreements and other documents, which they, or any of them, may deem necessary or
advisable in order to consummate the lawful issuance and delivery of the Notes in
accordance with the Issuance Resolution and this resolution.
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The District hereby authorizes the Superintendent or the Superintendent’s
designee to execute an agreement for bond counsel services by and between the
District and Quint & Thimmig LLP, and an agreement for financial advisory services
by and between the District and KNN Public Finance, which firms are hereby
appointed to serve as bond counsel and financial advisor, respectively, for the Notes.
All costs incurred by the Board or the District in connection with the issuance of the
Notes, including but not limited to printing of any official statement, rating agency
costs, bond counsel fees and expenses, underwriting discount and costs, paying agent
fees and expenses, the cost of printing the Notes, and any compensation owing to any
officers or employees of the Board, the County or the District for their services
rendered in connection with the issuance of the Notes, shall be payable by District.

Section 12. Indemnification. The District shall indemnify and hold harmless, to
the extent permitted by law, the County and its officers and employees (the
“Indemnified Parties”), against any and all losses, claims, damages or liabilities, joint
or several, to which such Indemnified Parties may become subject, because of action
or inaction related to the Notes. The District shall also reimburse the Indemnified
Parties for any legal or other expenses incurred in connection with investigating or
defending any such claims or actions.

Section 13. Effective Date. This resolution shall take effect from and after its
adoption.

* * * * * * * * *

I hereby certify that the foregoing resolution was duly adopted at a meeting of
the Board of Education of the Berkeley Unified School District held on the 28th day of
October, 2009, by the following vote:

AYES, and in favor of, Board Members:

NOES, Board Members:

ABSENT, Board Members:

By
Secretary of the Board of Education
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EXHIBIT A

Board of Supervisors of Alameda County, California
in the Name of the

BERKELEY UNIFIED SCHOOL DISTRICT
(Alameda County, California)

2009 TAX AND REVENUE ANTICIPATION NOTE

INTEREST RATE: MATURITY DATE: ISSUE DATE: CUSIP:
_______% _________, 2010 __________, 2009 _________

REGISTERED OWNER: CEDE & CO.

PRINCIPAL SUM: ___________________________ DOLLARS

The BERKELEY UNIFIED SCHOOL DISTRICT, Alameda County, State of
California (the “District”), acknowledges itself indebted, and promises to pay, to the
Registered Owner stated above, or registered assigns (the “Owner”), on the Maturity
Date stated above, the Principal Sum stated above, in lawful money of the United
States of America, and to pay interest thereon in like lawful money at the rate per
annum stated above, payable on the Maturity Date stated above, calculated on the
basis of 360-day year comprised of twelve 30-day months. Both the principal of and
interest on this Note shall be payable at maturity to the Owner.

It is hereby certified, recited and declared that this Note is one of an authorized
issue of notes in the aggregate principal amount of ______________ dollars
($___________), all of like tenor, issued pursuant to the provisions of a resolution of the
Board of Supervisors (the “Board”) of Alameda County (the “County”) duly passed and
adopted on October 28, 2009 (the “Resolution”), and pursuant to Article 7.6
(commencing with section 53850) of Chapter 4, Part 1, Division 2, Title 5, of the
California Government Code, and that all conditions, things and acts required to
exist, happen and be performed precedent to and in the issuance of this Note exist,
have happened and have been performed in regular and due time, form and manner
as required by law, and that this Note, together with all other indebtedness and
obligations of the District, does not exceed any limit prescribed by the Constitution or
statutes of the State of California.

The principal amount of the Notes, together with the interest thereon, shall be
payable from taxes, revenue and other moneys which are received by the County on
behalf of the District for Repayment Fund of the District (as defined in the Resolution)
for the Fiscal Year 2009-2010. As security for the payment of the principal of and
interest on the Notes, the Board, in the name of the District, has pledged the first
“unrestricted moneys”, as hereinafter defined (a) in an amount equal to _______
percent (____%) of the principal amount of the Notes to be received by the County on
behalf of the District in __________, (b) in an amount equal to _____ percent (_____%) of
the principal amount of the Notes to be received by the County on behalf of the
District in ___________, (c) in an amount equal to _____ percent (_____%) of the
principal amount of the Notes to be received by the County on behalf of the District in
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___________, and (d) in an amount equal to all interest due on the Notes to be received
by the County on behalf of the District in ____________ (such pledged amounts being
hereinafter called the “Pledged Revenues”). The principal of the Notes and the interest
thereon shall constitute a first lien and charge thereon and shall be paid from the
Pledged Revenues. To the extent not so paid from the Pledged Revenues, the Notes
shall be paid from any other moneys of the District lawfully available therefor. The
term “unrestricted moneys” shall mean taxes, income, revenue and other moneys
intended as receipts for the general fund of the District and which are generally
available for the payment of current expenses and other obligations of the District.

The Notes are issuable as fully registered notes, without coupons, in
denominations of $1,000 each or any integral multiple thereof. Subject to the
limitations and conditions as provided in the Resolution, Notes may be exchanged for
a like aggregate principal amount of Notes of other authorized denominations and of
the same maturity.

The Notes are not subject to redemption prior to maturity.

This Note is transferable by the Owner hereof, but only under the
circumstances, in the manner and subject to the limitations provided in the
Resolution. Upon registration of such transfer a new Note or Notes, of authorized
denomination or denominations, for the same aggregate principal amount and of the
same maturity will be issued to the transferee in exchange for this Note.

The Board may treat the Owner hereof as the absolute owner hereof for all
purposes and the Board shall not be affected by any notice to the contrary.

Unless this certificate is presented by an authorized representative of The
Depository Trust Company to the issuer or its agent for registration of transfer,
exchange or payment, and any certificate issued is registered in the name of Cede &
Co. or such other name as requested by an authorized representative of The
Depository Trust Company and any payment is made to Cede & Co., ANY TRANSFER,
PLEDGE OR OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY
PERSON IS WRONGFUL since the registered owner hereof, Cede & Co., has an
interest herein.

IN WITNESS WHEREOF, the Board of Supervisors of Alameda County, California has
caused this Note to be issued in the name of the District and to be executed by the manual or
facsimile signature of the County Treasurer-Tax Collector and countersigned by the manual or
facsimile signature of the Clerk of the Board, all as of the Issue Date stated above.

BOARD OF SUPERVISORS OF ALAMEDA
COUNTY

By
Treasurer-Tax Collector

(S E A L)
Countersigned:

Clerk of the Board
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ASSIGNMENT

For value received the undersigned hereby sells, assigns and transfers unto

(Name, Address and Tax Identification or Social Security Number of Assignee)

the within registered Note and hereby irrevocably constitute(s) and appoints(s)
 attorney,

to transfer the same on the Note register of the Treasurer-Tax Collector with full power of
substitution in
the premises.

Dated:
Signature:

Note: The signature(s) on this Assignment must
correspond with the name(s) as written on the
face of the within Note in every particular
without alteration or enlargement or any change
whatsoever.

Signature Guaranteed:

Note: Signature(s) must be guaranteed by a
qualified guarantor.
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Lew Jones, Director of Facilities
DATE: October 28, 2009
SUBJECT: Authorization to Accept the Berkeley High School

Community Theater Universal Power Supply

BACKGROUND INFORMATION
On June 10, 2009, the Board awarded a contract to McClure Electric to
install a Universal Power Supply (UPS) at Berkeley High School in the
Community Theater. The project is now complete.

Acceptance of the project will permit staff to file a Notice of Completion
with the County and will permit release of retention.

POLICY/CODE
California Public Contract Code 20110- 20118.

FISCAL IMPACT
The project is funded through Measure BB. The project had no change
orders.  We originally budgeted for change orders of 10%.

STAFF RECOMMENDATION
Accept the project as complete.
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BERKELEY UNIFIED SCHOOL DISTRICT

RESOLUTION NO. 10-12

Authorization To Accept Completion Of The
BHS Theater UPS System Project No. 804-0903

WHEREAS, McClure Electric, Inc., a contractor licensed and existing under
and by virtue of the laws of the State of California, and having offices at 45
Rausch St., San Francisco, CA, entered into a contract dated June 16, 2009,
with Berkeley Unified School District of Alameda County, State of California to
secure all labor, materials, mechanical workership, transportation, equipment
and services necessary for the BHS Theater UPS System project; and

WHEREAS, Project Construction Manager employed by this Board to
prepare plans and specifications and to supervise the work has certified in
writing to the Board that said contractor has completed the work of said
contract in workerlike and satisfactory manner as of October 28, 2009 and that
warranty period begin on this date for this work.

NOW, THEREFORE, BE IT RESOLVED that the project BHS Theater
UPS System Project No. 804.0903 is hereby approved and accepted as
complete.

PASSED AND ADOPTED by the Board of Education of the Berkeley
Unified School District this 28th Day of October, 2009.

AYES:

NOES:

ABSENT:

ABSTAIN:

___________________________________
John T. Selawsky
Clerk, Board of Education
Berkeley Unified School District

Public Contract Code: 20111
Board Policy: 3310
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Lew Jones, Director of Facilities
DATE: October 28, 2009
SUBJECT: Authorization to Accept the Site Work for the Installation of

Five Portables at Berkeley High School

BACKGROUND INFORMATION
On May 27, 2009, the Board awarded a contract to Bay Construction to
do the site work to install five portables and a restroom unit at Berkley
High School. The project is now complete.

Acceptance of the project will permit staff to file a Notice of Completion
with the County and will permit release of retention.

POLICY/CODE
California Public Contract Code 20110- 20118.

FISCAL IMPACT
The project is funded through the Bond. The project had change orders
of $1,857.10, approximately 0.8%.  We originally budgeted for change
orders of 5%.

STAFF RECOMMENDATION
Accept the project as complete.
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BERKELEY UNIFIED SCHOOL DISTRICT

RESOLUTION NO. 10-13

Authorization To Accept Completion Of The
BHS Portables Site Prep Project No. 810.0901

WHEREAS, Bay Construction, Inc., a contractor licensed and existing
under and by virtue of the laws of the State of California, and having offices at
4026 Martin Luther King Jr Way, Oakland, CA, entered into a contract dated
June 26, 2009, with Berkeley Unified School District of Alameda County, State
of California to secure all labor, materials, mechanical workership,
transportation, equipment and services necessary for the BHS Portables Site
Prep project; and

WHEREAS, Project Construction Manager employed by this Board to
prepare plans and specifications and to supervise the work has certified in
writing to the Board that said contractor has completed the work of said
contract in workerlike and satisfactory manner as of October 28, 2009 and that
warranty period begin on this date for this work.

NOW, THEREFORE, BE IT RESOLVED that the project BHS Portables
Site Prep Project No. 810.0901 is hereby approved and accepted as complete.

PASSED AND ADOPTED by the Board of Education of the Berkeley
Unified School District this 28th Day of October, 2009.

AYES:

NOES:

ABSENT:

ABSTAIN:

___________________________________
John T. Selawsky
Clerk, Board of Education
Berkeley Unified School District

Public Contract Code: 20111
Board Policy: 3310
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Neil Smith, Assistant Superintendent, Educational Services
DATE: October 28, 2009
SUBJECT: Global Tides Charter School Petition

BACKGROUND INFORMATION:
Berkeley Unified School District received a charter petition from Global
Tides Charter School (GTCS) on Sept. 15, 2009.  Education Code
requires that the Board hold a Public Hearing within 30 days and
announce a decision with 60 days of receipt of the petition.  The Public
Hearing was held at the last Board meeting, October 14, 2009.

Since the submission of the petition, District staff has completed the
review process. The process must include an examination of the sixteen
required elements and four conditions listed below. The Charter School
Petition must contain reasonably comprehensive descriptions of these
sixteen elements:

Educational Program Measurable Pupil Outcomes
Outcome Measurement Governance Structure
Employee Qualifications Health and Safety of Pupils
Racial and Ethnic Balance Admission Requirements
Annual Audit Student Discipline
STRS or Social Security Student Attendance Alternatives
Return Rights of District Employee Dispute Resolution
Collective Bargaining Procedures for Closing

The four conditions that must be reviewed are:
1. A charter school shall be nonsectarian in its programs,

admission policies, employment practices, and all other
operations.

2. A charter school shall not charge tuition.
3. A charter school shall not discriminate against any pupil on the

basis of ethnicity, national origin, gender, or disability.
4. A charter school shall admit all students who reside in

California who wish to attend (up to the school’s capacity based
upon space, staff, or charter school policy).

The Board of Education should take action to approve or deny the
charter petition by Nov. 14, 2009 to meet the 60 day deadline. A school
district governing board may not deny a charter unless it makes factual
findings, specific to the particular petition, that:

 The charter school presents an unsound education program for the
pupils to be enrolled in the charter school.
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 The petitioners are demonstrably unlikely to successfully
implement the program set forth in the petition.

 The petition does not contain the number of signatures required.
 The petition does not contain an affirmation of each of the four

conditions listed above.
 The petition does not contain reasonable comprehensive

descriptions of the required sixteen elements.

Staff has comprehensively reviewed the petition and has determined that
the petition fails to meet any of the five criteria.

In brief, staff has noted that the petition is incomplete, fails to meet basic
statutory requirements, and is wholly inadequate in demonstrating the
petitioner’s ability to successfully implement the educational program
merely alluded to in the petition.  The petition was submitted to 91
school districts in generic form, showing that nothing about the program
was designed with the needs of local Berkeley resident students but
instead was written in a form to be submitted to any school district
without customization of any kind.  The petition itself is internally
inconsistent, vague, and redundant.  The petition’s attachments are
woefully inadequate: no school calendar, no proposed policies and
procedures of any kind, no curriculum or course lists for any of the grade
levels GTCS plans to serve, no contracts, and no corporate documents.
In addition, the petition is not supported by any signatures of teachers
whose meaningful interest in teaching at GTCS can be verified.  It is clear
from the petition that the petitioners are not knowledgeable about
charter schools and are not committed to the District as an authorizing
agency, but are instead shopping around for as many authorizers as
possible.

Staff is recommending that the Board deny the GTCS petition. The
attached report details staff’s analysis of the petition with specific
findings in regard to each reason for denial along with relevant statutory
and regulatory requirements.

POLICY/CODE
Ed Code 47605b
Board Policy 0424.4

FISCAL IMPACT
None

STAFF RECOMMENDATION
Deny the Global Tides Charter School Petition and adopt the findings in
the attached report in support of the denial.



 

 

 

 

BERKELEY UNIFIED SCHOOL DISTRICT 

 
 
 

STAFF REPORT REGARDING PETITION OF 
GLOBAL TIDES @ ALAMEDA COUNTY 

 
 

GOVERNING BOARD MEETING DATE: 
October 28, 2009 



INTRODUCTION 

The Charter Schools Act of 1992 permits school districts to grant charters for the operation of 
charter schools.  (Ed. Code § 47600, et seq.)  Charter schools “are part of the public school 
system,” but “operate independently from the existing school district structure.”   (Ed. Code §§ 
47615(a)(1), 47601.)  Charter schools are established through submission of a petition by 
proponents of the charter school to the governing board of a public educational agency, usually a 
school district.  The governing board must grant a charter “if it is satisfied that granting the 
charter is consistent with sound educational practice.”  (Ed. Code § 47605(b).)  Nevertheless, a 
governing board may deny a petition for the establishment of a charter school if it finds that the 
particular petition fails to meet enumerated statutory criteria and adopts written findings in 
support of its decision to deny the charter.  (Ibid.)  Once a governing board grants a charter 
petition, the charter school becomes a legal entity. 

PROCEDURAL STATUS 

The Berkeley Unified School District (“District”) received the Global Tides @ Alameda County 
(“Charter School” or “GTCS”) Charter Petition (“Petition”) on September 15, 2009.  Education 
Code section 47605(b) requires the District’s Board of Education (“Board”), within 30 days of 
receiving a petition, to “hold a public hearing on the provisions of the charter, at which time the 
governing board of the school district shall consider the level of support for the petition by 
teachers employed by the district, other employees of the district, and parents.”   The Board 
received the petition and held a public hearing on the Petition on October 14, 2009.  Education 
Code section 47605(b) requires the board to “either grant or deny the charter within 60 days of 
receipt of the petition.”  The Board will act on whether to grant or deny the Petition during its 
October 28, 2009 meeting. 

Staff has conducted a full review of the Petition with the assistance of legal counsel, based on the 
following guidelines.   

REVIEW OF THE PETITION 

Education Code section 47605(b) sets forth the following guidelines for governing boards to 
consider in reviewing charter petitions: 

 The chartering authority shall be guided by the intent of the Legislature that charter 
schools are, and should become, an integral part of the California educational system 
and that establishment of charter schools should be encouraged.  

 
 A school district governing board shall grant a charter for the operation of a school 

under this part if it is satisfied that granting the charter is consistent with sound 
educational practice. 

 
 The governing board of the school district shall not deny a petition for the 

establishment of a charter school unless it makes written factual findings, specific to 
the particular petition, setting forth specific facts to support one or more of the 
following findings: 
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(1)  The charter school presents an unsound educational program for the 

pupils to be enrolled in the charter school. 
 
(2)  The petitioners are demonstrably unlikely to successfully implement the 

program set forth in the petition. 
 
(3)  The petition does not contain the number of signatures required by statute. 
 
(4)  The petition does not contain an affirmation of each of the conditions 

required by statute. 
 
(5)  The petition does not contain reasonably comprehensive descriptions of 

the required elements of a charter petition. 
 
Staff was also guided in its analysis by the State Board of Education regulations for the 
evaluation of charter petitions (hereinafter, “Regulations”).  Where relevant, the content of the 
Education Code and Regulations is stated or paraphrased with respect to each area in which staff 
has identified deficiencies.   

STAFF RECOMMENDATION  

Staff has comprehensively reviewed the Petition, and recommends that the Petition be denied.  
This Report details Staff’s analysis of the Petition, as well as the findings required to support its 
denial recommendation.   

GROUNDS FOR DENIAL 

The Petition is incomplete, fails to meet basic statutory requirements, and is wholly inadequate in 
demonstrating Petitioners’ ability to successfully implement the educational program merely 
alluded to in the Petition.  There are so many deficiencies in the Petition that the grounds for 
denial described in this Report are more in the nature of a set of exemplary omissions and 
inadequacies, rather than a complete listing of deficiencies.  

Preliminarily, however, staff notes that the Petition was submitted to 91 school districts in 
generic form, showing that nothing about the program was designed with the needs of local 
Berkeley resident students but instead was written in a form to be submitted to any school district 
without customization of any kind.  The Petition itself is internally inconsistent, vague, and 
redundant.  The Petition’s attachments are woefully inadequate: no school calendar, no proposed 
policies and procedures of any kind, no curriculum or course lists for any kind for any of the 
grade levels GTCS plans to serve, no contracts, and no corporate documents.   

Very critically, the Petition is not supported by any signatures of teachers whose meaningful 
interest in teaching at GTCS can be verified.  It is clear from the Petition that Petitioners are not 
knowledgeable about charter schools and are not committed to the District as an authorizing 
agency, but are instead merely shopping around for as many authorizers as possible.   
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Thus, staff recommends that the Petition be denied for each of the possible reasons listed in the 
statute: 

 The Petition does not contain the number of signatures required by statute. 

 The Petition does not contain reasonably comprehensive descriptions of the 
required elements of a charter petition. 

 
 The Petitioners are demonstrably unlikely to successfully implement the program 

set forth in the Petition. 

 The charter school presents an unsound educational program for the pupils to be 
enrolled in the charter school. 

 The Petition does not contain an affirmation of each of the conditions required by 
statute. 

 
Staff’s more specific findings with regard to each reason for denial are described in numbered 
paragraphs below relevant statutory and regulatory requirements.  Should the District’s Board 
take action to deny the Petition, the following will constitute the written findings in support of 
such denial.   

I. THE PETITION DOES NOT CONTAIN THE NUMBER OF SIGNATURES 
REQUIRED BY STATUTE, NOR DOES IT MEET THRESHOLD LEGAL 
REQUIREMENTS OF EDUCATION CODE SECTION 47605(A) 

The California Education Code requires that charter petitions identify a single charter school that 
will operate within the geographic boundaries of the District, and petitions must also be signed 
by either (1) a number of parents or guardians equivalent to one-half the number of students the 
charter school estimates will enroll in the first year, or (2) a number of teachers equivalent to at 
least one-half the number of teachers the charter school estimates will be employed in the first 
year.  (Ed. Code, § 47605, subds. (a)(1)(A),(B).) The petition must also be attached to the charter 
and include a prominent statement that a signature on the petition means that the parent or legal 
guardian is meaningfully interested in having his or her child or ward attend the charter school.  
Id. at subd. (a)(1)(B)(3).   

1. The Petition does not identify a single charter school that will operate within the 
geographic boundaries of the District.  Instead, “Global Tides is striving to provide . . . education 
for students in the state of California and eventually throughout the United States.”  (Petition, at 
pp. 11, 70-73.)  This is contrary to section 47605(a)(1) and very concerning from an oversight 
standpoint, particularly given the Petition’s total silence as to the other 90 identical Global Tides 
petitions submitted concurrently to other school districts throughout California.  

2. The Petition does not include signatures accompanied by a prominent statement that a 
signature on the Petition means that the teachers who signed the Petition are meaningfully 
interested in teaching at Global Tides @ Alameda County as required by section 47605(a)(3).  
The Petitioners instead attached four sheets of paper containing a total of six signatures of 
individuals who are apparently “interested in teaching at the Global Tides Online Charter 
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School.”  There is no indication as to where any of these individuals reside or what teaching 
credentials they hold in California, if any. 

Perhaps most gravely, it is the District’s understanding that the signatures submitted with the 
Petition are the exact signatures used to support 90 other petitions submitted to 90 other school 
districts throughout California.  It is very concerning that Petitioners simply recycled these 
signatures, and apparently the entire Petition, for purposes of the instant charter request when the 
Petition contains no mention of such intent, and Petitioners evidence no interest in locating in the 
District boundaries and no desire to serve the unique needs of District residents.  Because the 
Charter School is required to locate within the boundaries of the District, the submission of 
signatures in support of a charter to be located outside the District boundaries does not meet the 
letter or spirit of the law.     

For these reasons, Staff finds that the Petitioners failed to identify a single charter school that 
will operate within District boundaries, and failed to submit a petition which is supported by 
signatures of parents or teachers that meet the requirements of Education Code section 47605(a). 

II. THE PETITION PRESENTS AN UNSOUND EDUCATIONAL PROGRAM 
[EDUCATION CODE SECTION 47605(B)(1).] 

Education Code section 47605(b)(1) permits a school board to deny a petition to establish a 
charter school that presents an “unsound educational program.”  The State Board of Education’s 
(“SBE”) regulations clarify an unsound educational program to be one that involves activities 
that would present the likelihood of physical, educational, or psychological harm to the students, 
and/or would not likely to be of educational benefit to students.  (Cal. Code Regs., tit. 5, § 
11967.5.1(b)(1), (2).)    

1. The Petition components are so generically, vaguely, inconsistently, and inadequately 
described that it is not likely to be of educational benefit to the pupils who attend the Charter 
School.  Petitioners do not even reference or include independent study instructional minutes and 
supervision requirements, for example.  The Petition’s failure to provide a detailed explanation 
of the educational program, or to describe any instructional plan whatsoever, is very problematic 
considering the Petition proposes to serve hundreds, if not thousands, of students in every grade 
level throughout the state and the country.  The Charter School described in the Petition was 
clearly not intended to be authorized by the District or to serve District students as evidenced, in 
part, by Petitioner’s failure to disclose the 90 other identical petitions submitted to other school 
districts.  Further, the Petition makes it abundantly clear that Petitioner’s are not knowledgeable 
about operating a charter school within the confines of the Charter Schools Act, state and federal 
law.   

Given the wholesale failure to adequately describe the required charter elements in a legally 
compliant and sufficiently specific manner, particularly in terms of the educational program (as 
more specifically described in Section III below), Staff finds the Petition sets forth an unsound 
educational program within the meaning of Education Code section 47605(b)(1). 
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III. THE PETITION FAILS TO SET OUT REASONABLY COMPREHENSIVE 
DESCRIPTIONS OF MANY CHARTER ELEMENTS AS REQUIRED BY 
EDUCATION CODE SECTION 47605(B)(5) 

The Petition also fails to set out reasonably comprehensive descriptions of most of the elements 
required by Education Code section 47605(b)(5).   

A. Element One: A Description of the Educational Program [Ed. Code, § 47605, 
subd. (b)(5)(A)] 

The Education Code requires a description of the educational program of the school, designed, 
among other things, to identify those whom the school is attempting to education, what it means 
to be an “educated person” in the 21st century, and how learning best occurs.  (Ed. Code, § 
47605(b)(5)(A)(i).)  If the proposed school will serve high school students, the Petition must also 
include a description of the manner in which the charter school will inform parents about the 
transferability of courses to other public high schools and the eligibility of courses to meet 
college entrance requirements.  (Ed. Code, § 47605(b)(5)(A)(ii).) 
 
The Regulations require the educational program description to include a framework for 
instructional design that is aligned with the needs of the target student population, as well as 
descriptions of the following: the basic learning environment, the instructional approach, 
including the curriculum and teaching methods that will enable the school’s students to master 
the content standards for the core curriculum areas and to achieve objectives specified in the 
charter.  (Cal. Code Regs., tit. 5, § 11967.5.1(f)(1).)  The Regulations further require an 
explanation of how the charter school will identify and respond to the needs of students who are 
not achieving at or above expected grade levels, how the charter school will meet the needs of 
students with disabilities, English learners, students achieving substantially above or below grade 
level expectations, and other special populations, and the charter schools special education plan. 
(Ibid.) 
 
1. The Petition woefully fails to meet these legal requirements: it does not include a 
sufficient description of the educational program of the school, does not identify whom the 
school is specifically attempting to educate or how, and does not concretely explain how learning 
best occurs.   

2. The Petition also does not include any description of how parents of high school students 
will be informed about course transferability, but merely promises it will inform parents, through 
apparently yet developed channels,1 and “use the standard ‘A’ to ‘G’ college entrance 
requirements . . . to ensure compliance with admissions criteria. . .”  (Petition, p.11-12.)  The 
Petition’s failure to sufficiently set out basic information regarding key features of the Charter 
School’s educational program(s) is particularly concerning given the large K-12 population the 
Petition proposes to serve through an entirely independent study, virtual program not located 
anywhere within the District’s boundaries. 

3. Instead of substantively describing the Charter School’s educational program, the Petition 
simply promises that GTCS “is striving to provide an individualized standards-based education 

                                                 
1 Including a “Parent-Student Handbook” that is not attached to the Petition and does not appear to be drafted yet. 
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for students in the state of California and eventually throughout the United States, through 
innovative electronic methods, state of the art mastery-based curriculum, traditional instructional 
models, and parental involvement resulting in skills mastery.”  (Petition, p.11)  Nowhere does 
the Petition define what the “innovative electronic methods” are, what the “state of the art 
mastery-based curriculum” is, what “traditional instructional models” are, or what “skills 
mastery” is, much less how GTCS intends upon achieving all these things.  In fact, while 
Petitioner’s repeatedly promise a “standards-based” education program, the Petition barely 
identifies the standards to which it refers, and does not evidence any understanding of what state 
standards contain for each grade level or what meeting those standards requires.  The 
Educational Philosophy is provided in these same vague and undefined terms.  (Petition, p.11). 

4. The educational program description itself (set forth at pp. 11-17) is even vaguer 
regarding day-to-day instruction of students at multiple grade levels in multiple subject areas 
geographically spread throughout the state.  In fact, the Petition makes no attempt to explain how 
the varying educational needs of the many grades to be served – kindergarten through twelve – 
will be met through an exclusively virtual educational program taking place in the home.  
Instead, it discusses goals of the elementary school program, goals of the middle school program, 
and goals of the high school program in general terms by subject matter.  Ibid.   

5. In vaguely describing goals for the elementary program, the Petition does not account for 
or explain the supervision or diversity of teaching techniques required for younger children, the 
vast majority of whom are developmentally unable to work independently at any level, much less 
at a computer in their home for hours on end.  (Petition, p. 12-13.)  It also seems overly focused 
on paper pencil type and academic tasks, and does not account for the “hands-on” learning it 
promises, the multi-model learning it promises to provide, and teaching important building 
blocks for learning, like imitation, sharing, and paying attention in/working as a group.  
Confusingly, the Petition describes things for the elementary program that cannot occur virtually, 
for example practicing “hands-on” science activities and “physical education . . . through 
participation in activities.”  (Petition, p.12.)  Still yet, the only learning environment describe is 
virtual learning in the home.   

6. The middle school and high school programs are described even less specifically.  
(Petition, pp.14-15.)  For middle school, the Petition merely bullets subject matter course 
headings and promises that the curriculum will “unlock [middle school students’] full potential . . 
. through instruction, texts, hands-on experience, and an easy-to-use online delivery system.”  
(Petition, p.14.)   The same is true for high school, stating four generic goals without any 
explanation of how they will be achieved.  (Petition, pp. 15-16.)  The middle and high school 
programs also include activities that do not appear possible as a group of one in the home 
through a virtual environment, yet the Petition does not describe any other model for instruction 
delivery or learning environment for middle school or high school either. 

7. The Petition does not describe the curriculum at the Charter School for the elementary, 
middle or high school program in anything but vague and undefined terms, nor does it describe 
how the educational program and curriculum would be regularly evaluated or how such 
evaluations would be used to identify and implement needed revisions or modifications to the 
curriculum and educational program. (Petition, at pp. 11-17.)  Other than promising the 
elementary curriculum will be “designed to integrate skills and disciplines to make learning more 
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meaningful” and “is aligned with the state frameworks and/or standards” there are no other 
specifics.  The middle school curriculum is wholly undefined, other than to promise that 
undefined curriculum “was developed by noted leaders in the educational field” and “provides an 
adaptable but focused learning environment and a rigorous, high-caliber education that meets or 
exceeds California academic standards.”  (Petition, p. 14.)  The high school curriculum overview 
merely bullets course subjects for 9th and 10th grade, and identifies no curriculum whatsoever.  
(Petition, pp.16-17.)   

8. Later, the Petition indicates it will use curriculum from Ed Futures and Charter School 
Development Systems (“CSDS”), the Charter School’s two apparently overlapping management 
organizations.  (Petition, p. 21-22.)  Again, it cursorily promises compliance with California 
State Standards, without any explanation of what those are or how the curriculum it intends to 
purchase from its management organizations complies with those standards for all grade levels 
served.  It again uses the term “mastery based,” without explaining what that means or how that 
is associated with the Ed Futures curriculum.  It also promises “a variety of teaching methods” 
but still only refers to academic either offline or online work in the home under a parent or other 
“responsible adult’s” supervision.  (pp. 21-22.)  The Petition refers to teachers picking and 
choosing from “the entire Ed Futures” curriculum” and having access to “additional curriculum,” 
again without describing it.  (p. 24.)  It also raises grave oversight and conflict of interest 
concerns, which will be addressed in Section C below. 

9. The Petition does not include an adequate framework for instructional design that is 
aligned to the very diverse needs of the fully inclusive student population that is identified.  The 
Petition does not articulate the instructional approach and fails to include sample lesson plans or 
to specifically identify textbooks and instructional materials for each proposed grade level and 
course.  It is also difficult to conceptualize how a home-school program, that relies on the 
students’ parents for primary implementation without any specialized support beyond 
supervision of a single credentialed teacher, could be successful in serving all of these different 
populations.   

10. It appears Petitioners’ plan is simply to transfer the primary educational program delivery 
responsibility to parents or the undefined and unpaid other “responsible adult.”  (Petition, pp. 18-
21.)  The Petition lists teachers and parents roles in bulleted lists: the teacher has eight listed 
responsibilities and the parent has eighteen.  (Petition, p. 20-21.)  The Petition indicates “Parents 
(or responsible adults) will guide students through their daily coursework in the privacy of their 
own home.  Students and their parents (or responsible adults) will access school lessons and 
lesson assessments, enter attendance, and track academic progress through the online school.”  
This does not meet the spirit or intent of the Charter Schools’ Act, much less the black letter law. 

11. There is no explanation of how parents or other undefined “responsible adults” will be 
qualified to deliver instruction in the full gamut of subjects and grade levels, including 
sophisticated science and math course work for high school students, and no explanation of how 
this instructional model meets independent study requirements.  There is also no explanation of 
what the Charter School will do if a student seeks enrollment who does not have access to the 
supportive home setting required by the Petition, or a parent or responsible adult to teach them 
and supervise their education on a full time basis.  The Petition promises “Parent Education” 
through “a schedule of virtual parent education sessions to all members of the school 

Staff Report Regarding Petition of Global Tides @ Alameda County  
Page 8 of 24 



community” and seems to consider parents to be students of the GTCS as well.  (p. 24.)  
Nowhere does the Petition provide staff for this promise, nor does it describe what these parent 
lessons will include, who they will be provided for, by whom, or how often. 

12. Charter schools are required to offer the same number of instructional minutes as are 
school districts, but there is no mention of instructional minutes or supervision requirements in 
the Petition, other than to regurgitate boilerplate statutory language and assurances.  (Petition, p 
18-21.)  None of the policies referenced are attached, or even appear to be drafted yet.  There is 
no sample independent study contract or any explanation of required supervision or how it will 
be delivered entirely “virtually.”  It appears as though a student could enroll at the Charter 
School and attend all thirteen grade levels offered without ever meeting a single Charter School 
employee.  Despite the fact the Petition later cursorily, confusingly and inconsistently promises 
the Charter School teachers “will conduct virtual meetings via the Internet, as well as brick and 
mortar meetings, with all students once per learning period,” this is not described anywhere in 
the Educational Program description, nor is it a required component of the educational program.  
(p.36.)  More fundamentally, this passing reference does not meet legal supervision 
requirements.  Further, the Petition inconsistently claims “the school is operated as a virtual 
learning opportunity” where only “minimal facility usage is required” and provides no facilities 
for teacher-student meetings and supervision.  (p.58.)  The Petition simply does not evidence any 
knowledge or understanding of independent study supervision and instructional minute 
requirements. 
 
13. Because the Petitioners are planning not one school, but potentially tens of schools 
serving thousands of students in grades K-12 virtually through an independent study model 
across the state, the need for a detailed description of all of the educational programs is 
heightened.  Fundamentally absent from the Petition is any description of this network of charter 
schools Petitioners apparently envision.  (Appendix C.)  Nevertheless, the Petition fails to set 
forth the requisite detail for its educational program, much less the multiple educational 
programs contemplated.   

14. The Petition fails to qualitatively or quantitatively elucidate the types of individuals for 
whom the Charter School’s program will promote academic and personal growth, simply 
preferring to serve students who are already successful through a model that involves the least 
amount of school involvement.  It appears to suggest a one-size-fits-all instructional model, 
driven by profit motives and the private industry needs of the management organizations 
identified in the Petition.  (Appendix C.)  Petitioners propose to serve the full gamut of 
compulsory education grade levels: kindergarten through 12, without every identifying whom the 
school is attempting to educate or any target population.  The Petition simply states the “school 
will target students who can benefit from a self-paced, individualized instruction [sic] that is 
delivered in the home via technology” and that “[e]ach student must have access to a responsible 
adult who is available on a daily basis to assist with the student’s instruction for learning, as 
instruction will take place in the home.”  (Petition, p.17.)  This description seems to eliminate all 
students who require more support than their home and parent can provide, including younger 
students, older students, academically low and high achieving students, students from low 
socioeconomic backgrounds, English learners and students with disabilities.  (Id.)  The issues 
will this are described more specifically below. 
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15. Nowhere does the Petition identify what it means to be an educated person in the 21st 
century, nor does the Petition ever identify how learning best occurs. 
 

16. The Petition does not sufficiently describe how the Charter School will meet the needs of 
low-achieving students, and naively assumes meeting the needs of these students requires the 
same responses as meeting the needs of academically high achievers, and apparently all of the 
other students attending the charter as well.  (Petition, at p. 23-24.)  The Petition promises to 
employ “online school progress and attendance screens, Ed Futures placement tests, student 
portfolios, standardized test results, direct teacher involvement, parent education, and curriculum 
modification” to “identify students who are achieving below expected academic levels,” but 
barely describes how it will meet the needs of those students.  (p.23-24.)   
 
17. Meeting the Needs of Academically Low and High Achieving Students:  The “resources 
to serve students who are academically low achieving,” including teacher involving, parent 
education, and curriculum modification, describe nothing more than the vaguely described 
educational program the Petitioner promises for all students.  (p. 24.)   It promises to design 
curriculum to meet the individual students of each student without describing how.  (Id.)  The 
resources are the same as the Charter School promises to provide for academically high 
achieving students, after identifying those students with the same test measures.  (p.24.)  The 
Petition does not otherwise evidence any understanding of how or when various interventions 
would be employed, with which students.  As such, the Petition does not sufficiently describe 
how the Charter School will meet the needs of low-achieving students. 
 

18.  English Language Learners:   
 

a. The Petition does not sufficiently describe how the Charter School will meet the 
needs of English Learner (“EL”) students. (pp.25-26). The Petition does not address how and 
when a program of instruction in English Language Development (“ELD”) will be carried out.  
No materials are defined, no minimum levels of ELD time are provided, and no strategies are 
described. (Petition, p. 25.)   

 
b. The Petition makes no reference to Specially Designed Academic Instruction in 

English (“SDAIE”) nor does it address how the Charter School will ensure its teachers are 
proficient in that methodology.  The other “responses” on the list do not appear to be any 
different that what the Charter School proposes to do to serve all students who attend.  While the 
Petition indicates all teachers will be CLAD trained, it does not define or describe that acronym 
either, such that there is inadequate information to determine both the specific strategies and the 
efficacy of the pedagogy to be used.  

 
c. Further, the Petition does not adequately address the required component of 

involving and providing outreach to the parents of EL students.  The Charter School’s outreach 
plan appears to only include “involvement of the bilingual students’ families in students’ 
educational goals” but is “equivalent to that of mainstream students.”  (Petition, p. 25.)  It does 
not address the situation where the parents are not English speakers, nor what occurs when EL 
students need intervention more than that of the general student population.  This is not an 
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adequate description of a comprehensive outreach plan that meets requirements for serving EL 
students. 

 
d. Moreover, the Petition does not set out information regarding assessments to be 

used for EL students, other than the California English Language Development Test (“CELDT”), 
a yearly standardized test that provides little information usable for informed, day-to-day 
instructional decision making.  The Petition does not indicate how, and when, English Learners 
will be assessed on an ongoing basis during the school year, since it relies on annual CELDT 
testing only.  This is a significant concern because continual monitoring of progress toward 
language proficiency and the ability to make necessary adjustments in instruction mid-year is 
critical to the success of EL students. 

 
e. The Petition makes no reference to reclassification criteria nor does it describe 

measurable reclassification criteria, other than CELDT, and fails to describe what will trigger a 
student’s eligibility for reclassification from EL to Redesignated Fluent English Proficient 
(“RFEP”).  The Petition is also silent on the compliance issues of maintenance of reclassified 
records protocol and the two-year monitoring procedure for each RFEP student.  California law 
requires the development of a plan for monitoring and overcoming deficits EL students incur 
while acquiring English, yet there is no metric by which EL program effectiveness will be 
measured.  

 
f. Further, the Petition is silent on the requirement to have procedures in place to 

address alternative programs and parental exception waivers.  There is no information defining 
the program placement options for students at the Charter School (i.e., Structured English 
Immersion and English Language Mainstream).  As such, the EL aspect of the educational 
program is inadequately described. 
 
19. Special Education Program and Section 504 Compliance: 
 
In evaluating the “reasonably comprehensive” description of the educational program, the SBE 
regulations point to the specificity of the charter school’s “special education plan, including, but 
not limited to, the means by which the charter school will comply with the provisions of 
Education Code section 47641, the process to be used to identify students who qualify for special 
education programs and services, how the school will provide or access special education 
programs and services, the school’s understanding of its responsibilities under law for special 
education pupils, and how the school intends to meet those responsibilities.”  (Cal. Code Regs., 
tit. 5, § 11967.5(f)(1)(H).) 

a. The Charter School’s educational program does not ensure students with 
disabilities of their federally secured right to a free appropriate public education (“FAPE”) 
consistent with the requirements of the Individuals with Disabilities Education Act (“IDEA”), 
and corollary state laws.  The Petition does not adequately describe the Charter School’s plan to 
serve students with disabilities and is not consistent or compliant with the requirements of the 
IDEA or the Charter Schools Act.  (Petition, pp. 27-31.) It is clear from the Petition that 
Petitioners are not clear on the obligations imposed by the IDEA or how special education 
services are provided pursuant there to under the Charter Schools Act. 
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b. The Petition provides that the Charter School will “offer special education 
services independent of the . . . District” but does not indicate it will become its own Local 
Education Agency (LEA) or join a Special Education Local Plan Area (“SELPA”), much less 
does it provide written, verifiable assurances of such status.  (Petition, p. 27.)  In other words, 
although the Petition lacks required verifiable, written assurances of LEA status, it promises 
GTCS will be independently responsible for provision of special education and compliance with 
the IDEA.  (Petition, pp. 27, 31.)  This does not meet criteria of the Charter Schools Act, which 
requires the Petition to either elect to act as a LEA by providing verifiable written assurances of 
LEA status and SELPA membership, and be solely responsible for the provision of special 
education to students, or to become a school of the district for purposes of special education, and 
cooperate with the District to jointly provide special education at the charter school.  (Educ. 
Code § 47614.)  The law simply does not contemplate the sort of hybrid arrangement proposed 
in the Petition. 
 

c. Finally, it does not appear that Petitioners are sufficiently knowledgeable about 
what is required to comply with the IDEA, such that the District could practically rely upon the 
Petition’s promises to do so appropriately anyway.  For example, while the Petition promises the 
Charter School will not deny enrollment to any students based on disability, it also says it will 
not enroll a student with an IEP until after his/her parents request and attend a virtual IEP 
meeting in which the IEP team determines a free, appropriate public education may be provided 
through a virtual independent study program.  (Petition, p.28.)  It also inconsistently indicates 
that it will only enroll special education students if their IEP provides for an independent study 
program.  (Id.)  This appears to constitute an unlawful denial of enrollment based upon disability.  
 
20. Section 504:  The Petition also simply promises to comply with Section 504 without 
evidencing any understanding of what that requires.  (Petition, p.27.)  Further, the Petition 
acknowledges that no 504 procedures or policies have yet been developed by GTCS, and fails to 
sufficiently describe what these policies will entail.  (Id.)  The Petition did not describe or 
otherwise account for the additional personnel and accommodations necessary to ensure eligible 
students are appropriately evaluated and provided with 504 plans and services, when determined 
necessary. (Petition, p. 27, 41-43.)  There is also no plan for resolving disputes with parents of 
504 eligible students. 
 
Given the above, the Board finds the Petition fails to adequately describe the Charter School’s 
educational program.  
 

B. Elements Two and Three: Measurable Student Outcomes and Measuring 
Student Progress [Ed. Code, § 47605, subd. (b)(5)(B), (C)] 

 
Regarding the descriptions of Measurable Pupil Outcomes and Methods by Which Pupil 
Progress in Meeting Pupil Outcomes is to be Measured, the Petition (Petition, at pp. 24, 32-37) 
provides insufficient, vague information, and does not articulate intended outcomes or their 
measurements by grade level, nor does it demonstrate integration of content standards and 
assessments in grade level and subject area planning.  The Petition does not meet the legal 
requirements of Education Code section 47605, subdivisions (b)(5)(B), (C) and California Code 
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of Regulations, title 5, section 11967.5.1, subdivisions (f)(2), (3) regarding the identification of 
outcomes and assessment tools and plans. 
 
The SBE regulations provide that a petition should set out measurable student outcomes to be 
used by the charter school.  (Cal. Code Regs., tit. 5, § 11967.5.1(f)(2).)  The student outcomes 
should, at a minimum: 
 

(a) specify skills, knowledge, and attitudes that reflect the school’s 
educational objectives and can be assessed by objective means that are 
frequent and sufficiently detailed enough to determine whether students are 
making satisfactory progress;   

(i)  the frequency of the objective means of measuring student 
outcomes should vary according to such factors as grade level, 
subject matter, the outcome of previous objective measurements, 
and information that may be collected from anecdotal sources; and 

(ii) objective means of measuring student outcomes must be 
capable of being used readily to evaluate the effectiveness of and 
to modify instruction for individual students and groups of 
students.   

(b) include the school’s API growth target, if applicable.  

(Ibid.) 

1. The Petition proposes vague and immeasurable outcomes in terms of academic and non-
academic goals.  The academic goals are as follows: “Students will demonstrate mastery of a 
curriculum that meets or exceeds the California Academic Content standards . . . [i]n all grades.  
. ..”  Students will demonstrate their mastery through participation in Standardized Testing and 
Reporting (STAR) program;” “Students will demonstrate strong proficiency in language arts;” 
“Students will demonstrate strong proficiency in mathematics;” “Students will develop a strong 
foundation of knowledge, facts, and skills in History, Geography, Civics, Science, Art, Music, 
Economics, and other disciplines;” “Students will acquire skills in both art and music as part of 
their aesthetic development.”  (pp. 32-33.)  The Petition never defines “strong proficiency,” the 
operative part of all academic goals.  While these broad and vaguely stated goals are followed up 
by some additional detail, no concept is broken down by grade level and there is no curricular or 
standards explanation.   

2. The goals are not sufficiently specific to allow of periodic assessment of student progress 
either and the outcomes lack specificity or meaningful metric.  The design of curriculum, student 
assignments, and measurement of student progress are discussed only in grandiose, philosophical 
terms, with not a single sample attached to the Petition.  This is especially problematic because, 
again, the Petitioners seek to serve students grades kindergarten through 12. 

3. The Petition states that the “overall goal of the school shall be to meet or exceed its 
yearly API growth target,” without stating any growth target.  (Petition, at p. 35.)  This is a 
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hollow promise in a Petition which evidences no understanding of how API score is calculated or 
attained, and more importantly for purposes of describing measurable outcomes, how 
instructional decisions can be made there from.  While the Petitioners’ API goal is laudable, it 
also reflects a lack of understanding regarding the targeted student population, and API base 
scores. 

C. Element Four: Governance Structure, Including Parental Involvement [Ed. 
Code, § 47605, subd. (b)(5)(D)] 

Education Code section 47605(b)(5)(D) requires the Petition to describe the governance structure 
of the school, including, but not limited to, the process to be followed by the school to ensure 
parental involvement.  The Regulations consider whether the proposed governance structure 
evidences that the charter school will become and remain a viable enterprise through 
organizational and technical designs, whether there will be active and effective representation of 
interested parties, including, but not limited to parents and guardians, and whether the 
educational program will be successful and parental involvement encouraged in a variety of 
ways at all levels of the program.  (Cal. Code Regs., tit. 5 , § 11967.5(f)(4).) 
 
1. The Petition only generally and vaguely describes the governance of the Charter School, 
primarily in boilerplate language that causes grave concern that the school structure is fraught 
with potential conflicts of interest. (Petition, at  pp. 34-36).  According to the Petition, Ed 
Futures, CSDS, Knowledge, Inc., and eTap, Inc. will receive hundreds of thousands of public 
dollars each year through contracts with GTCS, yet there are no disclosures which would allow 
for any meaningful conflict of interest analysis.  It also appears there is significant overlap in the 
functions these four companies will serve, yet no explanation as to why such significant overlap 
is necessary.  It also does not appear that Petitioners have any understanding of public contract 
procurement requirements. 
 
2. The Petition inconsistently suggests GTCS board is not yet constituted and also that that 
very board has already entered into contracts with all of these other corporations.  (See e.g. 
Petition, pp. 38, 45.)  Although submitted on behalf of GTCS and its apparently unconstituted 
governing board, the Petition proposes a vaguely described corporate governance structure that 
involves GTCS paying up to five separate private corporations, Ed Futures, Inc., CSDS, 
Knowledge Elements, Inc., eTap, Inc., and Global Tides, Inc. for various, but seemingly very 
similar services.  (Petition, pp. 6, 9-10, 38.)  It appears from the Petition that ultimate authority 
over GTCS will lie with Ed Futures and CSDS, not GTCS.  (Petition, p. 9, 71.)    
 
3. The Petition was not submitted by GTCS.  Instead, it was submitted by CSDS, one of the 
proposed management companies that will contract with GTCS, through Marco Salazar, CSDS’s 
Vice President of Research and Development.  According to the Petition, Marco Salazar will also 
serve as GTCS’s Operations Administrator and Executive Director, in addition to the upper level 
management position he already holds with CSDS and clear affiliation with Ed Futures, a 
corporate partner of CSDS.  (Petition, p. 7-8.)  There is no explanation as to Mr. Salazar’s 
relationship with GTCS or its governing board, his employment status with the various 
corporations mentioned in the Petition, or how he will simultaneously hold upper level 
administrative positions in more than one of these corporations.  (Petition, p.6-9, 38-40.)  
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4. The entire proposed GTCS administration already holds upper level management 
positions with CSDS or Ed Futures, including Charlie Mae Knight, proposed Head of Schools of 
GTCS, currently the National Education Director of Ed Futures, Gerard Consuegra, proposed 
Academic Administrator of GTCS, currently the Educational Program Director for Ed Futures, 
Gary Scott, proposed Business Manager who is currently the Chief Financial Officer of CSDS, 
L. Vernon Allwood, proposed Master Teacher also serving as Ed Futures Southern Region 
Market Development Director, and Raymond Green, proposed Master Teacher also serving as 
Ed Futures’ Director of Development and Operations.   (Petition, p. 6-7.)  The fact that 
management personnel of the Charter School have financial ties to the organizations who would 
potentially receive hundreds of thousands of dollars through contracts with GTCS creates 
conflicts of interest of serious magnitude.  Further, it is not clear what involvement these 
individuals have with the other named corporations that GTCS has apparently already contracted 
with for services.  It is also not clear why GTCS, which intends upon serving somewhere 
between 100 and 164 students in its first year, would require such an extensive and highly staffed 
administration. 

5. Despite the apparent overlap in upper level management, the Petition is still silent as to 
the governing board compositions of these various corporate entities, including Global Tides, the 
nonprofit public benefit corporation that is supposed to run GTCS.  Petitioner has not attached 
corporate by laws or articles of incorporation for any of them, making it impossible to analyze 
for compliance with conflict laws.  This is despite the fact that, the California Business Portal 
indicates Global Tides, Inc. and CSDS have been incorporated for over a year, despite the fact 
the Petition indicates GTCS’s board has not been constituted.  (Petition, p.38.) 

6. It is particularly concerning then, that none of the contracts or corporate documents are 
attached to the Petition, and the Petition is silent as to how the respective boards are constituted 
and how contracts with these particular vendors arose and were negotiated at arms length for the 
benefit of GTCS, not the management organizations.  More importantly, the Petition does not 
indicate or recognize the importance of whether any of these individuals serve on the respective 
governing boards of Ed Futures, CSDS and/or GTCS. 

7. The Petition raises further concern in indicating that CSDS “will manage all of the 
educational and operational components of [GTCS], including: curriculum development, 
accounting, auditing, legal, reporting, insurance, human resources, administration, research and 
development, and all other general operations.  Any additional help or resources that may be 
needed will be acquired from Ed Futures. . .and/or the Board of Directors of Global Tides. . .”  
(Petition, p. 9.)   Further concerning, it indicates that the “Board of Directors of Global Tides has 
contracted with Knowledge Elements, Inc., a company that specializes in creating customized 
platforms to deliver online education [and] eTap, Inc., a Non-Profit Organization that offers a 
comprehensive K-12 curriculum . . .”  (Petition, p. 10.)  The Petition states that Knowledge 
Elements, Inc. will provide a Technology Support Desk, but nowhere does the Petition disclose 
the relationship between that entity and the Charter School, or the relationship between that 
entity and the Charter School’s management organization.  (p.24.)  Again, no contracts and no 
corporate documents are attached as the Petition in any case.  These various and loosely defined 
relationships are problematic from an oversight standpoint for many reasons, particularly where 
the only organizational charter provided seems to give Ed Futures and CSDS all decision making 
authority over the proposed Charter School.   
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8. Finally, to the extent the GTCS is to be operated by Global Tides (and not under the 
authority of Ed Futures and CSDS), the Petition proposes for Global Tides, Inc. to operate other 
charter schools throughout California and nationally as well, raising further conflicts of interest 
and commingling concerns. (Appendix B.)  Since Petitioners apparently intend for CSDS, Ed 
Futures, or Global Tides, Inc. to Petition for, open and manage additional and distinct charter 
schools in other parts of the state or the nation, there are significant concerns about the District’s 
ability to effectively oversee the charter school in accordance with its legal obligations.  To the 
extent this is Petitioner’s intention, the District would require additional information regarding 
the proposed governance of more than one charter school to determine the Charter School’s 
ability to comply with applicable laws, including but not limited to the Brown Act, conflict of 
interest and laws prohibiting commingling of public funds.   Despite all this, there is no conflict 
of interest code attached and no recognition in the Petition of how the structure may be 
problematic in that sense.  In fact, there is no disclosure or explanation of Petitioner’s grand plan 
in the Petition itself, only Appendix B and C. 

9. In order to operate lawfully in a manner that makes District oversight possible, the 
Charter School must be operated independently by its own Board.  It is doubtful from the 
Petition that GTCS will actually be run by its own Board of Directors, as required by law, and 
clear from Appendix B that it will not.  In fact, while the Petition is silent as to any other GTCS, 
Appendix B and C make clear that Petitioners intend to run hundreds of Global Tides charter 
schools nationally.   
 
10. Appendix B and C only serve to worsen the concerns about oversight and compliance 
with laws generally applicable to public agency contracting, given the clear profit motives of the 
management organizations, the vaguely defined “network” of charter schools run by the same 
two management corporations, and clear nepotism.  It is clear from the Petition that whatever the 
proposed governance, it is not compliant with Government Code section 1090 or the Political 
Reform Act requirements for contracting with public dollars. 
 
As such, the Board finds the Petition fails to adequately describe the Charter School’s 
governance structure. 
 

D. Element Five: Employee Qualifications [Ed. Code, § 47605, subd. (b)(5)(E)] 

The Regulations governing charter school petitions consider whether general qualifications for 
the various categories of employees (e.g., administrative, instructional, instructional support, 
non-instructional support) are identified, whether the qualifications ensure the health and safety 
of the school’s faculty, staff, and students, and the academic success of the students; whether 
positions that the charter school regards as key in each category are identified and specify the 
additional qualifications expected of individuals assigned to those positions; and whether the all 
requirements for employment set forth in applicable provisions of law will be met, including, but 
not limited to credentials as necessary.  (Cal. Code Regs., tit. 5, § 11967.5(f)(5).) 

1. The Petition does not adequately describe qualifications of the Charter School’s 
employees or the proposed staffing of the charter school.  (Petition, at pp. 40-44.)  It is nearly 
impossible to evaluate the staffing plan because the Petition and budget documents inconsistently 
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provide for different numbers and types of teachers, different student teacher ratios, different 
administrative positions, and other staffing discrepancies.  (Petition, pp. 41-44, 50-57.)  The 
Petition repeats the names and backgrounds of the same administrators at least three times in the 
Petition, and suggests those administrators will be employed as high level administrators by Ed 
Futures, CSDS, and the Charter School as well, without ever explaining why a single charter 
school would need so many administrators.  (Petition, p. 6-8., 41-44, 73-78.)  It is not clear what 
staff GTCS will hire, as opposed to the other various corporations, nor is it clear from the budget 
documents how all of these employees promised in the Petition will be paid. 

2. The Petition does not adequately describe the existence or creation of job descriptions for 
the diversity of teachers the proposed program would require, nor any other staff mentioned in 
passing in the Petition.   
 
3. The Petition indicates each parent will be supported by a qualified teacher to provide 
supervision over instruction, but later indicates that high school students will have multiple 
single-subject teachers.  (Petition, p. 17, 44.)  Petitioner lays out no plan for high school students, 
who necessarily require more than one teacher with single subject credentials.  Teacher 
responsibilities do not explain required credentials, nor does the Petition acknowledge the range 
of credentials that would be required to serve the K-12 population Petitioner’s propose.  (p. 20.)   
Attaching a single teacher job description in no way alleviates this concerns; the fact that 
Petitioners thought one teacher job description could recruit the diversity of teachers and fill the 
teaching needs of the program proposed merely supports denial. 
 
4. The Petition also promises to comply with teacher/student ratio requirements, and then 
promises a 2:1 adult to student ratio, but the Petition and budget do not provide for sufficient 
staff to even create the highest legally permissible ratio of students to teachers, much less such a 
low ratio of student to teachers.  (Petition, p.19, 22).   
 
5. The Petition promises a “team-teaching approach” without explanation, and promises that 
“teachers are responsible for providing additional technical training to parents and students,” 
including “basic technical support and troubleshooting for both the computer systems and 
software.”  (p. 22.)  Also concerning, the Petition indicates there will be no enrollment cap, and 
that the school will “accept new enrollments throughout the school year,” but provides no 
staffing plan for doing so. (Petition, p.48.) 
 
6. The Petition is silent as to whether school counselors and other staff (e.g. special 
education and related service providers) will be hired and whether those individuals must meet 
the No Child Left Behind Act’s (“NCLB”) highly qualified requirements.  The Petition promises 
“all teachers hired for the high school program will meet the state of California credentialing 
requirements for high school instruction” but other places promise all teachers will be so 
qualified.  (p.17.)   The Petition does not recognize the difference between “highly qualified” and 
“credentialed,” nor does it evidence any understanding of the differences between credentialing 
and highly qualified requirements.  While the Petition promises all teachers will be highly 
qualified, it does not demonstrate any understanding of what that means for teachers assigned to 
grade levels varying between kindergarten and twelfth grade in a virtual independent study 
program.   
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Thus, the Board finds the Petition fails to adequately describe employee qualifications.   

E. Element Six: Procedures to Ensure Health and Safety of Students and Staff 
[Ed. Code, §47605(b)(5)(F). 

Education Code section 47605(b)(5)(F) requires the Petition to describe the procedures that the 
school will follow to ensure the health and safety of pupils and staff, including the requirement 
that each employee of the school furnish the school with a criminal record summary as described 
in Section 44237. Among other items, the Regulations consider whether health and safety 
procedures require criminal record summaries from employees, tuberculosis examinations of 
employees, student immunizations, and vision, hearing and scoliosis screening for students.  
(Cal. Code Regs., tit. 5, § 11967.5(f)(6).) 

1. The Petition does not contain a reasonably comprehensive description of the procedures 
that the school will follow to ensure the health and safety of pupils and staff, including the 
requirement that each employee furnish the school with Department of Justice and TB 
clearances.  The Petition disposes of this very important topic in four short paragraphs.  (Petition, 
pp. 45-46.)  In essence, the Petition merely promises to adopt compliant policies and pledges its 
commitment to student health and safety, while at the same time asserting that such policies are 
not necessary for the virtual school it proposes.  (Petition, p. 45-46.) 
 
2. The Petition states that “[a]ll pertinent and required health and safety documentation is 
collected at time of hire or enrollment as appropriate.  Documentation is on file in the student’s 
records or employee records held in security at the administrative office.”  (Petition, pp.45-46.)  
Nowhere does the Petition identify what the “pertinent and required health and safety 
documentation” is for a public school employee.   
 
3. The Petition indicates the “school has drafted health and safety procedures that the school 
will follow . . ., which including compliance with background check requirements” but those 
policies are not attached to the Petition and it does not appear from their assertions that the health 
and safety policies have been conceptualized or developed in any way.  (Petition, at pp. 46.)  
There is nothing that suggests Petitioner’s have any understanding of what these requirements 
entail, but they still promise compliance.   
 
The District is unable to analyze this element further without further development of such 
policies, but finds on that basis that the description is inadequate. 
 

F. Element Seven: Means by Which the Charter School Will Achieve Racial 
and Ethic Balance 

Education Code section 47605(b)(5)(G) requires the means by which the school will achieve a 
racial and ethnic balance among its pupils that is reflective of the general population residing 
within the territorial jurisdiction of the school district to which the charter petition is submitted.  
According to the Title 5 regulations, this requirement shall be presumed to have been met, absent 
specific information to the contrary.  (Cal. Code Regs., tit. 5, § 11967.5(f)(7).) 
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1. The Petition promises to achieve a racial and ethnic balance among its pupils that is 
reflective of the general population residing within the territorial boundaries of the District, but 
evidences no understanding of local district populations, and simply recites the statutory 
language.  (Petition, p. 48.)  There is nothing in the Petition that would suggest Petitioners have 
any understanding of the racial and ethic make-up of the District’s population or any desire to 
serve the needs of District residents.  

2. The Petition also disingenuously suggests that Global Tides, Inc. has researched the 
needs of each district being petitioned, even though none of the petitions acknowledge the fact 
that the same petition was submitted to many school districts across the state.  (Petition, p. 6.)   
In fact, as indicated above, it appears Petitioners are merely shopping around for an authorizer, 
and have not done anything to the Petition to have it reflect the District’s student population.  

Thus, it is clear Petitioner’s have not conceptualized or described a way to achieve racial and 
ethnic balance reflective of the District’s population. 

G. Element Nine: Audit of Financial and Programmatic Operations [Ed. Code, 
§ 47605, subd. (b)(5)(I)] 

Education Code section 47605(b)(5)(I) requires the Petition to describe the manner in which 
annual, independent financial audits shall be conducted, which shall employ generally accepted 
accounting principles, and the manner in which audit exceptions and deficiencies shall be 
resolved to the satisfaction of the chartering authority.  The Regulations consider whether audits 
will employ generally accepted accounting principles, and whether the Petition specifies who is 
responsible for contracting and overseeing the independent audit; whether the auditor will have 
experience in education finance; whether the process of providing audit reports to the chartering 
district, or other agency as the district may direct, is addressed, including timelines and 
procedures for addressing findings and/or resolving any audit exceptions.  (Cal. Code Regs., tit. 
5, §11967.5(f)(9).) 
 
1. The Petition (Petition, p. 58-59) does not adequately describe the Charter School’s actual 
financial and programmatic operations, and is merely a recitation of boilerplate language and 
assurances of compliance without any detailed description or evidenced understanding of those 
requirements.  For example, the Petition affirms audits and accounting will be in accordance with 
generally accepted accounting principles, as required by applicable law, and the audit will 
employ generally accepted accounting procedures.  However, the Petition does not demonstrate 
any understanding of what applicable laws govern public school finance or what generally 
accepting accounting principles are.  
 
2. The Petition also fails to describe how recordkeeping will be performed or maintained or 
how generally accepted accounting procedures will be employed and by whom.   
 
3. The Petition fails to adequately describe how the Charter School plans to provide for 
accounting, budgeting, payroll, and independent audit services.  Additionally, the Petition fails 
to: specify who is responsible for contracting and overseeing the independent audit; specify that 
the auditor will have experience in education finance; outline the process of providing audit 
reports to the District and specify the time-line in which audit exceptions will typically be 
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addressed; and state the process the Charter School will follow to address any audit findings 
and/or resolve any audit exceptions.   
 
As such, this element is not sufficiently described. 
 

H. Element Ten: Student Suspension/Expulsion Procedures [Ed. Code, § 47605, 
subd. (b)(5)(J)] 

Education Code section 47605(b)(5)(J) requires the Petition to describe the procedures by which 
pupils can be suspended or expelled.  The Regulations consider numerous factors related to this 
charter petition element.  Procedures must minimally identify a preliminary list of offenses for 
which students may (or must, where discipline is non-discretionary) be suspended or expelled; 
identify the procedures by which students can be suspended or expelled; identify the procedures 
by which parents, guardians, and students will be informed about reasons for suspension or 
expulsion and of their due process rights in regard to suspension or expulsion; provide evidence 
that the petitioners reviewed the lists of offenses and discipline procedures and believe their lists 
provide adequate safety for students, staff, and visitors to the school and serve the best interests 
of the school’s students and their parents/guardians; and provide due process for all students and 
demonstrate an understanding of the rights of students with disabilities in regard to suspension 
and expulsion; and outline how detailed policies and procedures will be developed and 
periodically reviewed and modified, as necessary.  (Cal. Code Regs., tit. 5, § 11967.5(f)(10).) 

1. The Petition disposes of this element in two sentences.  It promises “[t]he school will 
reserve the right to suspend or expel students pursuant to the policy and procedures established 
by the Governing Board.  Disciplinary procedures for students with disabilities will be addressed 
by the IEP team in accordance with federal law, state law, and the student’s IEP.”  (Petition, p. 
49-50.)  No where does the Petition promise to provide all students with the due process the law 
entitles them to in terms of suspension, expulsion, or other discipline alternatives, nor does it 
ever promise to adopt legally compliance discipline policies.  In fact, it appears the policies have 
yet to be conceptualized and developed. 

2. The Petition fails to describe possible lengths of expulsion; any in-class or in-school 
suspensions or other discipline alternatives; the necessity to contract with the District to provide 
services to expelled students; and notice to staff of suspensions/expulsion involving dangerous 
situations.  The Petition is also silent as to a process for routinely informing resident districts of 
all disciplinary incidents and issues.  The Petition fails to provide for immediate notification of 
and coordination with District administrative authority in pending discipline of eligible special 
education students or 504 students, particularly during any cumulative suspension over 10 days 
and any consideration for expulsion. 

3. Finally, and perhaps most significantly, the Petition cursorily promises compliance with 
all laws in disciplining students with disabilities but demonstrates no understanding whatsoever 
of those laws or what meeting those legal requirements entails.  (Petition, p. 48.)  The Petition 
fails entirely to recognize the complex procedural safeguards applicable to students with 
disabilities who qualify for special education under the IDEA or accommodation under Section 
504. 
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As such, the Board finds the Petition fails to adequately describe student discipline procedures. 

I. Element Eleven: Manner in Which Staff Will Be Covered by STRS, PERS, 
or Federal Social Security [Ed. Code, § 47605, subd. (b)(5)(K)] 

Education Code section 47605(b)(5)(K) requires the Petition to describe the manner by which 
staff members of the charter schools will be covered by the State Teachers' Retirement System, 
the Public Employees' Retirement System, or federal social security.  This requires, at a 
minimum, that the charter specify the positions to be covered under each system and identify the 
staff who will be responsible for arranging coverage.   
 
1. Given that the Petition has failed to describe employee positions and qualifications, 
particularly as to non-certificated staff, it is not possible for the Petition to adequately describe 
coverage in terms of STRS, PERS, or federal Social Security.  (Petition, at p. 45.)   
 
2. The Petition merely promises participation in each without evidencing any understanding 
or knowledge of what those laws or compliance there with would require.  It also promises 
access to a variety of charter school-sponsored retirement plans, according to apparently 
undeveloped school policies that are not attached to the Petition.   
 
3. The Petition also fails to identify the staff member who will be responsible for arranging 
coverage. 
 
As such, the Petition fails to reasonably describe this element. 
 

J. Element Fourteen: Dispute Resolution [Ed. Code, § 47605, subd. (b)(5)(N)] 

The Petition does not adequately describe the scope of issues for which referral to the dispute 
resolution process is appropriate and impermissibly commits the District to certain dispute 
resolution methods without first consulting with the District. (Petition, at p. 44.)   

K. Element Sixteen: Closure Protocol [Ed. Code, § 47605, subd. (b)(5)(P).] 

The Petition must include a description of closure procedures, including a plan for disposing of 
any net assets and for the maintenance and transfer of student records.   

1. The closure protocol in the Petition impermissibly limits timing of school closure to 
occur at the end of the school year.  (Petition, at p. 60.)  It also impermissibly contemplates the 
District having an independent audit completed within six months of closures, in lieu of the 
Charter School doing so.  (Petition, p. 61.)   

2. The protocol provides for liquidation of assets, but does not limit asset distribution in 
accordance with restrictions on liquidating goods purchased with public funds.  (Petition, p. 62.)   

3. These failures cause the remainder of the closure protocol section, constituted primarily 
of boilerplate language, to be inconsistent and inadequately described. 
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For all of the these reasons listed in this Section, Staff finds that the Petition fails to set out 
reasonably comprehensive descriptions of numerous elements required by Education Code 
section 47605(b)(5). 

IV. PETITIONERS ARE DEMONSTRABLY UNLIKELY TO SUCCESSFULLY 
IMPLEMENT THE PROGRAM DESCRIBED IN THE PETITION [EDUCATION 
CODE SECTION 47605 (B)(2).] 

The Regulations require consideration of whether a charter petition has presented a realistic 
financial and operational plan in determining whether petitioners are likely to be successful in 
implementing the charter program, including the areas of administrative services, financial 
administration, insurance and facilities.  (Cal. Code Regs., tit. 5, § 11967.5(c).)   Taken as a 
whole, Petitioner’s are demonstrably unlikely to successfully implement the program described 
in the Petition.  The District incorporates each of the findings in sections I, II, and III herein.  

A. Administrative Services 

1. The Petition does not describe a coherent structure for providing administrative services – 
including, at a minimum, personnel transactions, accounting, and payroll – that reflects an 
understanding of school business practices.  Petitioners have not demonstrated a reasonable plan 
to develop and assemble such practices as legally required, and are clearly not prepared to 
provide administrative services for the size and scope of program alluded to in the Petition.   

2. The Petition is clear throughout that the Charter School will contract with certain and 
specific corporate vendors for all management, including administrative services, but then 
inconsistently suggests no particular corporations have been selected.  (Petition, p. 58.)  Besides 
the fact the Petition should describe Petitioner’s plan in this area rather than a series of 
alternatives which have yet to be evaluated, the Petition does not meet legal requirements to 
describe criteria for the selection of contractors should outside administrative services be 
required.  It is disturbing that the Petition suggests the Charter School “will provide or procure 
most of its own administrative services” when it is clear from the rest of the Petition that all of 
those services will be provided by Ed Futures and CSDS, private companies who apparently 
oversee GTCS’s governing board as well.   

3. The Petition does not call for sufficient board oversight of these services, and in fact 
suggests that the management organizations have total control over all actions of the Charter 
School’s governing board.  (Appendix B.)  Finally, Petitioners have not described adequate 
systems of internal control or identified potential Charter School administrators who would be 
capable of monitoring, reviewing, or auditing administrative services by outside contractors.   

B. Unrealistic Financial/Operational Plan 

1. The Petition and budget are vague and based upon unsupported and undefined 
assumptions.  (Petition, pp. 50-57.)  The budget included with the Petition is based upon 
different enrollment assumptions than those specified in the Petition.  (Petition, pp.50-57.)  
Despite the fact the “budget assumptions” indicate the Charter School contemplates 100 students 
in 2010-2011, 200 students in 2011-2012, and 300 students in 2012-2013, the budget is based 
upon collecting average daily attendance (“ADA”) for 164 students in 2010-2011, 245 students 
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in 2011-2012, and 328 students in 2012-2013, growing to 450 students by 2014-2015.  (Petition, 
p. 50, 56.)  Besides the glaring inconsistency, the Charter School also unrealistically assumes it 
will collect 100% ADA for the students it enrolls.   

This estimation is demonstrative of Petitioner’s unrealistic financial and operational plan.  The 
inconsistent and quickly increasing enrollment estimate used for the budget documents is not 
consistent with the Petition or supportable for a charter school with no track record of success, in 
its inaugural year.  The farfetched and inconsistent enrollment projection gives rise to two 
principal concerns: first, Petitioners appear to understand neither their community, nor the 
practicalities of opening a charter school.  Second, the Petition’s budget hinges on gross 
overestimation of ADA, which compromises the prospective viability of operations.  Stated 
differently, because Petitioners have not relied upon a reasonable enrollment projection, the 
budget is not feasible, nor does it accurately project costs (or staffing needs, etc.).  

2. The Petition promises special education compliance and compliance with other laws 
regarding special populations that are not captured or accounted for in any way in the budget 
document.  Generally, the Budget and the Petition are inconsistent with each other, including in 
terms of enrollment, employees and their functions, technology costs, and facilities.  For 
example, the Petition promises that “[f]or families that face residential or other constraints, 
principals or Charter School Development Systems will accept and review requests for increased 
funding on a case-by-case basis.”  (Petition, p.22.)  However, this potential cost is not included 
in the Budget.  (Petition, p.19.)   

3. The Budget does not include clearly described revenue assumptions, including the basis 
for ADA estimates and staffing levels.  The District is unable to determine whether revenue and 
expense estimates are reasonable due to the lack of information provided by Petitioners.  This is 
particularly problematic in a Petition proposing to provide all students with laptop computers, 
internet access, and other undefined support.   

4. The Budget also does not appear to account for the salaries of the administrators and 
teachers that would be required if the Petition were granted.  The Budget does not appear to 
account for anything associated with running a school, including the provision of textbooks, 
curriculum, assessments materials and staffing, special education and related services, and other 
supplies guaranteed to students in the Petition (including laptop computer and internet access).   

5. It is not clear from the Petition when the school will open.  The Petition indicates the 
Charter School will open in the 2010-2011 school year, but also inconsistently indicates it will 
open on January 2, 2010, during the 2009-2010 school year.  (Petition, p.11, 17, 48.)   

C. Insurance 

1. The Petitioners intended to “acquire and finance general liability, workers compensation, 
and any other necessary insurance of the types and in the amounts required for an enterprise of 
similar purpose and circumstances.”  (Petition, p.58.)  Insurance costs are not budgeted, and 
nowhere does the Petition identify coverage limits, types or carriers.  It also does not promise to 
list the District as an insured or otherwise indemnify it against Charter School acts, errors or 
omissions. 
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2. The Petition does not provide sufficient indemnity protection for the District, and 
Petitioners do not seem to understand the legal relationship that arises when a charter is granted. 
Instead, the Petition says “[t]his is an informational document, does not constitute a legally 
binding contract or agreement, is not intended to govern the relationship of the school and 
district, and is not part of the charter of Global Tides @ Alameda County or any related 
agreements or memoranda of understanding.”  (Id.)   This is simply not acceptable or legally 
compliant. 

D. Facilities 

Petitioners’ intent to operate a school outside of the District’s geographical boundaries is 
proscribed by Education Code section 47605(a)(1), which provides that “[a] petition for the 
establishment of a charter school shall identify a single charter school that will operate within the 
geographical boundaries of that school district.”  Amendments to the Charter School Act have 
underscored the Legislature’s intent that charter schools be located within the geographic 
boundaries of the chartering school district except under limited circumstances.  

1. The Petition indicates that virtually no facilities will be required, but then states that the 
District “will make available to the charter school a meeting place within the District.”  It is not 
at all clear what the purposes of the facilities are, since there are no classroom based exercises or 
programs described in the Petition, and Petitioners failed to discuss this with the District prior to 
including it in their Petition. 

For all the reasons stated in Section IV of this Report, Staff finds that the Petitioners are 
demonstrably unlikely to successfully implement the program. 

V. CONCLUSION 

For all of the foregoing reasons, the Petition fails to meet critical, applicable legal requirements 
and standards.  Staff recommend for the Board to deny the Petition for establishment of the 
GTCS pursuant to Education Code sections 47605(b)(1)(2)(3) and (5) based upon the above 
written findings. 
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: Board of Education
FROM: William Huyett, Superintendent
DATE: October 28, 2009
SUBJECT: Administrative Regulations:  3543, 5125, 5125.1, 5144.1,

5148 and 6163.4

BACKGROUND INFORMATION
The attached Administrative Regulations have been updated by Gamut.

POLICY/CODE
BP and AR 9310

FISCAL IMPACT
None

STAFF RECOMMENDATION
Receive Administrative Regulations as information



1.1-I

Berkeley USD
Administrative Regulation
Student Records

AR 5125
Students

Definitions
Student record is any item of information other than directory information,
gathered within or outside the district, that is directly related to an identifiable
student and maintained by the district or required to be maintained by an
employee in the performance of his/her duties. Any information maintained for
the purpose of second-party review is considered a student record. A student
record may be recorded in handwriting, print, computer media, video or audio
tape, film, microfilm, microfiche or by other means. Student records include
the student's health record.

Attendance includes, but is not limited to, attendance in person or by
paper correspondence, videoconference, satellite, Internet, or other
electronic information and telecommunication technologies for students
who are not physically present in the classroom, and the period during
which a person is working under a work-study program.

Student records do not include:

1. Informal notes compiled by a school officer or employee which remain in
the sole possession of the maker, are used only as a personal memory aid, and
are not accessible or revealed to any other person except a substitute

2. Records of the law enforcement unit of the district, subject to the
provisions of 34 CFR 99.8

Mandatory permanent student records are those records which are maintained
in perpetuity and which schools have been directed to compile by state law,
regulation or administrative directive.

Mandatory interim student records are those records which the schools are
directed to compile and maintain for stipulated periods of time and are then
destroyed in accordance with state law, regulation or administrative directive.

Permitted student records are those records having clear importance only to
the current educational process of the student.

Access means a personal inspection and review of a record, an accurate copy of
a record or receipt of an accurate copy of a record, an oral description or



1.1-I

communication of a record, and a request to release a copy of any record.

Disclosure means to permit access to or the release, transfer, or other
communication of personally identifiable information contained in education
records, to any party, by any means including oral, written or electronic
means.

Personally identifiable information includes but is not limited to the student's
name, the name of the student's parent/guardian or other family member, the
address of the student or student's family, a personal identifier such as the
student's social security number or student number, and a list of personal
characteristics or other information that would make the student's identity
easily traceable.

Adult student is a person who is or was enrolled in school and who is at least
18 years of age.

School officials and employees are officials or employees whose duties and
responsibilities to the district, whether routine or as a result of special
circumstances, require that they have access to student records. School
officials and employees include contractors, consultants, volunteers, or
other parties to whom the district has outsourced district functions and
who perform services for which the district would otherwise use
employees.

A legitimate educational interest is one held by officials or employees whose
duties and responsibilities to the district, whether routine or as a result of
special circumstances, require that they have access to student records.

County placing agency means the county social service department or county
probation department.

Persons Granted Access Without Prior Written Consent
Any person, agency, or organization authorized in compliance with a
court order or lawfully issued subpoena

Unless otherwise instructed by the court, the Superintendent or designee
shall, prior to disclosing a record pursuant to a court order or subpoena,
give the parent/guardian or adult student at least three days' notice of
the name of the requesting agency and the specific record requested, if
lawfully possible within the requirements of the judicial order. (34 CFR
99.31; 5 CCR 435).

Changes to Student Records
No additions except routine updating shall be made to a student's record after
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high school graduation or permanent departure without prior consent of the
parent/guardian or adult student.

Only a parent/guardian having legal custody of the student may challenge the
content of a record or offer a written response to a record.

Retention and Destruction of Student Records
The following mandatory permanent student records shall be kept indefinitely

1. Legal name of student

2. Date and place of birth, and method of verifying birth date

3. Sex of student

4. Name and address of parent/guardian of minor student

a. Address of minor student if different from the above

b. Annual verification of parent/guardian's name and address and
student's residence

5. Entrance and departure date of each school year and for any summer
session or other extra session

6. Subjects taken during each year, half-year, summer session or quarter,
and marks or credits given

7. Verification of or exemption from required immunizations

8. Date of high school graduation or equivalent

Unless forwarded to another district, mandatory interim student records shall
be maintained subject to destruction during the third school year following a
determination that their usefulness has ceased or the student has left the
district. These records include:

1. Expulsion orders and the causes therefor

2. A log identifying persons or agencies who request or receive information
from the student record

3. Health information, including Child Health and Disability Prevention
Program verification or waiver

4. Information on participation in special education programs, including
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required tests, case studies, authorizations, and evidence of eligibility for
admission or discharge

5. Language training records

6. Progress slips/notices required by Education Code 49066 and 49067

7. Parental restrictions/stipulations regarding access to directory
information

8. Parent/guardian or adult student rejoinders to challenged records and to
disciplinary action

9. Parent/guardian authorization or denial of student participation in
specific programs

10. Results of standardized tests administered within the past three years

Permitted student records may be destroyed six months after the student
completes or withdraws from the educational program, including:

1. Objective counselor/teacher ratings

2. Standardized test results older than three years

3. Routine disciplinary data

4. Verified reports of relevant behavioral patterns

5. All disciplinary notices

6. Supplementary attendance records

Records shall be destroyed in a way that assures they will not be available to
possible public inspection in the process of destruction.

Persons with Access to Student Records
Persons, agencies or organizations specifically granted access rights pursuant
to state law shall have access without written parental consent or judicial
order. In addition, parental consent is not required when information is shared
with other persons within educational institutions, agencies or organizations
obtaining access, as long as those persons have a legitimate educational
interest in the information.

The following persons or agencies shall have absolute access to any and all
student records in accordance with state law:
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1. Natural parents, adoptive parents, or legal guardians of students
younger than age 18

Access to student records and information shall not be denied to a
parent because he/she is not the child's custodial parent.

2. Adult students age 18 or older or students under the age of 18 who
attend a postsecondary institution, in which case the student shall alone
exercise rights related to his/her student records and grant consent for the
release of records

3. Those so authorized in compliance with a court order or lawfully issued
subpoena

In addition, the following persons or agencies shall have access to those
particular records that are relevant to the legitimate educational interests of
the requester:

1. Natural parents, adoptive parents or legal guardians of a dependent
student age 18 or older

2. Students 16 or older or who have completed the 10th grade

3. School officials and district employees

4. Members of a school attendance review board, and any volunteer aide
age 18 or older who has been investigated, selected and trained by such a
board to provide follow-up services to a referred student

5. Officials and employees of other public schools or school systems where
the student intends or is directed to enroll, including local, county or state
correctional facilities where educational programs leading to high school
graduation are provided

6. Federal, state and local officials, as needed for program audits or
compliance with law

7. Any district attorney who is participating in or conducting a truancy
mediation program or participating in the presentation of evidence in a truancy
petition

8. A prosecuting agency for consideration against a parent/guardian for
failure to comply with compulsory education laws

9. Any probation officer or district attorney for the purposes of conducting a
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criminal investigation or an investigation in regards to declaring a person a
ward of the court or involving a violation of a condition of probation

10. Any judge or probation officer for the purpose of conducting a truancy
mediation program for a student, or for purposes of presenting evidence in a
truancy petition pursuant to Welfare and Institutions Code 681

11. Any county placing agency for the purpose of fulfilling educational case
management responsibilities required by the juvenile court or by law pursuant
to Welfare and Institutions Code 16010 and to assist with the school transfer
or enrollment of a student

Foster family agencies with jurisdiction over currently enrolled or former
students may access those students' records of grades and transcripts, and
any Individualized Education Program (IEPs) developed and maintained by the
district with respect to such students.

The Superintendent or designee may release a student's immunization record
information to local health departments operating countywide immunization
information and reminder systems and the State Department of Health
Services.  The following information may be released:  the name of the student
and the student's parent/guardian; types and dates of immunizations received
by the student; manufacturer and lot number of the immunization received;
adverse reaction to the immunization; other non-medical information necessary
to establish the student's unique identity and record; current address and
telephone number of the student and his/her parent/guardian; the student's
sex; and the student's place of birth

When authorized by law to assist law enforcement in investigations of
suspected kidnapping, the Superintendent or designee shall provide
information about the identity and location of the student as it relates to the
transfer of that student's records to another district or private school within
the state.  The information shall be released only to designated peace officers,
federal criminal investigators and federal law enforcement officers whose
names have been submitted in writing by their law enforcement agency

The Superintendent or designee may release information from student records
to the following:

1. Appropriate persons in an emergency if the health and safety of a
student or other persons are at stake

2. Agencies or organizations in connection with a student's application for
or receipt of financial aid

3. Accrediting associations
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4. Under the conditions specified in Education Code 49076, organizations
conducting studies on behalf of educational institutions or agencies for the
purpose of developing, validating or administering predictive tests,
administering student aid programs or improving instruction

5. Officials and employees of private schools or school systems where the
student is enrolled or intends to enroll

6. County elections officials for the purpose of identifying students eligible
to register to vote and offering such students an opportunity to register

Persons, agencies or organizations not afforded access rights pursuant to state
law may be granted access only through written permission of the
parent/guardian or adult student, or by judicial order.

Only a parent/guardian having legal custody of the student may consent to the
release of records to others.  Either parent may grant consent if both parents
notify the district, in writing, that such an agreement has been made

Any person or agency granted access is prohibited from releasing information
to another person or agency without written permission from the
parent/guardian or adult student.

Procedures for Access
Student records shall be maintained in a central file at the school attended by
the student or, when records are maintained in different locations, a notation
shall be placed in the central file indicating where other records may be found.
Parents/guardians shall be notified of the location of student records if not
centrally located.

To inspect, review or obtain copies of student records, authorized persons shall
submit a request to the custodian of records.

Authorized persons from outside the school whose access requires consent
from the parent/guardian or adult student shall submit their request, together
with any required authorization, to the Superintendent or designee or the
custodian of records

Within five school days following the date of request, an authorized person
shall be granted access to inspect, review and obtain copies of student records
during regular school hours.

Qualified certificated personnel shall be available to interpret records when
requested.
The custodian of records shall be responsible for the security of student
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records and shall assure that access is limited to authorized persons.

The custodian of records or the Superintendent or designee shall prevent the
alteration, damage or loss of records during inspection.

Prior to disclosing a record pursuant to a court order, the Superintendent or
designee shall, unless otherwise instructed by the order, give the
parent/guardian or adult student at least three days' notice of the name of the
requesting agency and the specific record requested if lawfully possible within
the requirements of the judicial order.

Upon releasing student information to a judge or probation officer for the
purpose of conducting a truancy mediation program or presenting evidence in
a truancy petition, the Superintendent or designee shall inform, or provide
written notification to, the student's parent/guardian within 24 hours.

If the district is planning to release a student's immunization information to
the county health department or state Department of Health Services, the
Superintendent or designee shall inform the student's parents/guardians of
the following:

1. The type of information that will be shared

2. The name and address of the agency with which the district will share
the information

3. That any shared information shall be treated as confidential and shall be
used to share only with each other and, upon request, with health care
providers, child care facilities, family child care homes, service providers for the
Women, Infants and Children (WIC) food program, county welfare departments,
and health care plans

4. That the information may be used only to provide immunization service;
to provide or facilitate third-party payer payments for immunizations; to
compile and disseminate statistical information on immunization status on
groups of people, without identifying the student

5. That the parent/guardian has the right to examine any immunization-
related information shared in this manner and to correct any errors

6. That the parent/guardian may refuse to allow this information to be
shared

Duplication of Student Records
To provide copies of any student record, the district shall charge a reasonable
fee not to exceed the actual cost of furnishing the copies. No charge shall be
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made for providing up to two transcripts or up to two verifications of various
records for any former student. No charge shall be made to locate or retrieve
any student record.

The Superintendent or designee shall set a fee and update the amount
periodically if actual costs change.

Access to Records by Authorized Persons

Student records shall be maintained in a central file at the school
attended by the student or, when records are maintained in different
locations, a notation shall be placed in the central file indicating where
other records may be found. Parents/guardians shall be notified of the
location of student records if not centrally located.

The custodian of records shall be responsible for the security of student
records and shall assure that access is limited to authorized persons.

Access Log
A log shall be maintained for each student's record which lists all persons,
agencies or organizations requesting or receiving information from the records
and the legitimate educational interest of the requester.

In every instance of inspection by persons who do not have assigned
educational responsibility, the school custodian of records shall make an entry
in the log indicating the record inspected, the name of the person granted
access, the reason access was granted, and the time and circumstances of
inspection

The log does not need to include:

1. Parents/guardians or adult students

2. Students 16 years of age or older who have completed the 10th grade

3. Parties obtaining district-approved directory information

4. Parties who provide written parental consent, in which case the consent
notice shall be filed with the record pursuant to Education Code 49075

5. School officials or employees who have legitimate educational interest

The log shall be accessible only to the parent/guardian, adult student,
dependent adult student, student age 16 years or older or who has completed
the 10th grade, custodian of records, and certain state/federal officials.
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Transfer of Student Records
If a student transfers into this district from any other school district or a
private school, the Superintendent or designee shall inform the
parent/guardian of his/her rights regarding student records, including the
right to review, challenge and receive a copy of student records.

When a student transfers into this district from another, the Superintendent or
designee shall request that the student's previous district provide any records,
either maintained by that district in the ordinary course of business or received
from a law enforcement agency, regarding acts committed by the transferring
student that resulted in his/her suspension or expulsion.

When a student transfers from this district to another school district or to a
private school, the Superintendent or designee shall forward a copy of the
student's mandatory permanent records as requested by the other district or
private school.  The original record or a copy shall be retained permanently by
this district. If the transfer is to another California public school, the student's
entire mandatory interim record shall be forwarded.  If the transfer is out of
state or to a private school, the mandatory interim record may be forwarded.
Permitted student records may be forwarded to any other district or private
school.

Upon receiving a request from a county placing agency to transfer a student in
foster care out of a district school, the Superintendent or designee shall
transfer the student's records to the next educational placement within two
business days

All student records shall be updated before they are transferred.

Student records shall not be withheld from the requesting district because of
any charges or fees owed by the student or parent/guardian

If the district is withholding grades, diploma or transcripts from the student
because of his/her damage or loss of school property, this information shall be
sent to the requesting district along with the student's records.

De-Identification of Records

The Superintendent or designee may release de-identified student data
from education records for the purpose of educational research in
accordance with the conditions specified in 34 CFR 99.31.

Notification of Parents/Guardians
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Upon students' initial enrollment and at the beginning of each year thereafter,
the Superintendent or designee shall notify parents/guardians and eligible
students, in writing, of their rights related to student records. Insofar as
practicable, the district shall provide these notices in the student's home
language and shall effectively notify parents/guardians or eligible students who
are disabled.

The notice shall include information about:

1. The types of student records kept by the district and the information
contained therein

2. The titles of the officials responsible for maintaining each type of record

3. The location of the log identifying those who request information from the
records

4. District criteria for defining "school officials and employees" and for
determining "legitimate educational interest"

5. District policies for reviewing and expunging student records

6. The right to inspect and review student records, and the procedures for
doing so

7. The right to challenge and the procedures for challenging the content of a
student record that the parent/guardian or student believes to be inaccurate,
misleading or otherwise in violation of the student's privacy rights

8. The cost, if any, charged for duplicating copies of records

9. The categories of information defined as directory information pursuant
to Education Code 49073

10. The right to consent to disclosures of personally identifiable information
contained in the student's records except when disclosure without consent is
authorized by law

11. The availability of the curriculum prospectus developed pursuant to
Education Code 49091.14 containing the titles, descriptions and instructional
aims of every course offered by the school

12. Any other rights and requirements set forth in Education Code 49060-
49078, and the right of parents/guardians to file a complaint with the United
States Department of Health, Education, and Welfare concerning an alleged
failure by the district to comply with 20 USC 1232g
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13. The notification shall also include a statement that the district forwards
education records to other agencies or institutions that have requested the
records and in which the student seeks or intends to enroll.

Approved: May 21, 2003
Revised: January 18, 2006
Revised
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Berkeley Unified School District
Suspension And Expulsion/Due Process

AR 5144.1
Students

Definitions
Suspension from school means removal of a student from ongoing instruction
for adjustment purposes.  However, suspension does not mean any of the
following:

1.  Reassignment to another education program or class at the same school
where the student will receive continuing instruction for the length of day
prescribed by the Governing Board for students of the same grade level

2.  Referral to a certificated employee designated by the principal to advise
students

3.  Removal from the class, but without reassignment to another class or
program, for the remainder of the class period without sending the student to
the principal or designee as provided in Education Code 48910.  Removal from
a particular class shall not occur more than once every five school days.

Expulsion means removal of a student from the immediate supervision and
control, or the general supervision, of school personnel.

Day means a calendar day unless otherwise specifically provided.

School day means a day upon which the schools of the district are in session or
weekdays during the summer recess.

Student includes a student's parent/guardian or legal counsel.

Principal's designee means one or more administrators or, if there is not a
second administrator at one school site, a certificated person specifically
designated by the principal, in writing, to assist with disciplinary procedures.
Only one such person may be designated at any time as the principal's primary
designee and only one such person may be designated as secondary designee
for the school year.  The names of such persons shall be on file in the
principal's office.

School property, for the purposes described in Education Code 48900,
includes, but is not limited to, electronic files and databases.
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Notice of Regulations
At the beginning of each school year, the principal of each school shall ensure
that all students and parents/guardians are notified in writing of all school
rules related to discipline, suspension and expulsion.

Grounds for Suspension and Expulsion
A student may be subject to suspension or expulsion when it is determined
that he/she:

1.  Caused, attempted to cause, or threatened to cause physical injury to
another person or willfully used force or violence upon the person of another,
except in self-defense.

A student who aids or abets the infliction or attempted infliction of physical
injury on another person, as defined in Penal Code 31, may be suspended, but
not expelled.  However, a student may be suspended or expelled pursuant to
Education Code 48900(a) once he/she has been adjudged by a juvenile court to
have committed, as an aider or abettor, a crime of physical violence in which
the victim suffered great or serious bodily injury.

2. Possessed, sold, or otherwise furnished any firearm, knife, explosive, or
other dangerous object unless, in the case of possession of any object of this
type, the student had obtained written permission to possess the item from a
certificated school employee, with the principal or designee's concurrence.

3.  Unlawfully possessed, used, sold, or otherwise furnished, or was under the
influence of, any controlled substance as defined in Health and Safety Code
11053-11058, alcoholic beverage, or intoxicant of any kind.

4.  Unlawfully offered, arranged, or negotiated to sell any controlled substance
as defined in Health and Safety Code 11053-11058, alcoholic beverage or
intoxicant of any kind, and then sold, delivered or otherwise furnished to any
person another liquid, substance or material and represented same as
controlled substance, alcohol beverage or intoxicant.

5.  Committed or attempted to commit robbery or extortion.

6.  Caused or attempted to cause damage to school property or private
property.

7.  Stole or attempted to steal school property or private property.

8.  Possessed or used tobacco or any products containing tobacco or nicotine
products, including but not limited to cigars, cigarettes, miniature cigars, clove
cigarettes, smokeless tobacco, snuff, chew packets and betel.  This restriction
shall not prohibit a student from using or possessing his/her own prescription
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products.

9.  Committed an obscene act or engaged in habitual profanity or vulgarity.

10.  Unlawfully possessed or unlawfully offered, arranged, or negotiated to sell
any drug paraphernalia, as defined in Health and Safety Code 11014.5.

11.  Disrupted school activities or otherwise willfully defied the valid authority
of supervisors, teachers, administrators, other school officials, or other school
personnel engaged in the performance of their duties.

12.  Knowingly received stolen school property or private property.

13.  Possessed an imitation firearm, i.e., a replica of a firearm that is so
substantially similar in physical properties to an existing firearm as to lead a
reasonable person to conclude that the replica is a firearm.

14.  Committed or attempted to commit a sexual assault as defined in Penal
Code 261, 266c, 286, 288, 288a or 289, or committed a sexual battery as
defined in Penal Code 243.4.

15.  Harassed, threatened, or intimidated a student who is a complaining
witness or witness in a school disciplinary proceeding for the purpose of
preventing that student from being a witness and/or retaliating against that
student for being a witness.

16.  Unlawfully offered, arranged to sell, negotiated to sell, or sold the
prescription drug Soma.

17.  Made terrorist threats against school officials and/or school property.

A student in grades 4 through 12 is also subject to suspension or
recommendation for expulsion when it is determined that he/she:

18.  Committed sexual harassment as defined in Education Code 212.5

19.  Caused, attempted to cause, threatened to cause, or participated in an act
of hate violence as defined in Education Code 233

20.  Intentionally engaged in harassment, threats or intimidation against
district personnel or students that is sufficiently severe or pervasive to have the
actual and reasonably expected effect of materially disrupting classwork,
creating substantial disorder, and invading the rights of school personnel or
students by creating an intimidating or hostile educational environment
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21. Engaged in an act of bullying, including, but not limited to, bullying
by means of an electronic act, directed toward a student or school
personnel.

Bullying means one or more acts by a student or group of students that
constitutes sexual harassment pursuant to Education Code 48900.2, as
defined in item #18 above; hate violence pursuant to Education Code
48900.3, as defined in item #19 above; or harassment, threats, or
intimidation pursuant to Education Code 48900.4, as defined in item #20
above.

Electronic act means the transmission of a communication, including, but
not limited to, a message, text, sound, or image by means of an electronic
device, including, but not limited to, a telephone, wireless telephone, or
other wireless communication device, computer, or pager.

A student may be suspended or expelled for any of the acts listed above if the
act is related to school activity or school attendance occurring at any district
school under the jurisdiction of the Superintendent or principal or within any
other school district, including but not limited to the following circumstances:

1.  While on school grounds

2.  While going to or coming from school

3.  During the lunch period, whether on or off the school campus

4.  During, going to, or coming from a school-sponsored activity

The Superintendent or principal may use his/her discretion to provide
alternatives to suspension or expulsion for a student subject to discipline
under this administrative regulation, including, but not limited to, counseling
and an anger management program.

Alternatives to suspension or expulsion will be used with students who are
truant, tardy, or otherwise absent from assigned school activities.

Removal from Class by a Teacher/Parental Attendance
A teacher may suspend any student from his/her class for the remainder of the
day and the following day for any act listed in “Grounds for Suspension and
Expulsion” above.

A teacher also may refer a student to the principal or designee for
consideration of suspension from school.
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When removing a student from his/her class, the teacher shall immediately
report this action to the principal or designee and send the student to the
principal or designee for appropriate action.  The student shall be appropriately
supervised during the class periods from which he/she has been removed.

As soon as possible, the teacher may ask the student's parent/guardian to
attend a parent-teacher conference regarding the removal.  A counselor or
psychologist should attend the conference if it is practicable, and a school
administrator may attend if either the parent/guardian or teacher so requests.

A student removed from class shall not be returned to class during the period
of removal without the approval of the teacher of the class and the principal.

A student removed from class shall not be placed in another regular class
during the period of removal.  However, if a student is assigned to more than
one class per day, he/she may be placed in any other regular classes except
those held at the same time as the class from which the student was removed.

The teacher of any class from which a student is removed may require the
student to complete any assignments and tests missed during the removal.

Pursuant to Governing Board policy, a teacher may provide that the
parent/guardian of a student whom the teacher has removed attend a portion
of a school day in his/her child's classroom.  When a teacher makes this
request, the principal shall send the parent/guardian a written notice that the
parent/guardian's attendance is requested pursuant to law.

This notice shall also:

1.  Inform the parent/guardian when his/her presence is expected and by what
means he/she may arrange an alternate date

2.  Describe the legal protections afforded to the parent/guardian as an
employee under Labor Code 230.7

3.  State that if the parent/guardian does not have a means of transportation
to school, he/she may ride the school bus with the student

4.  Ask the parent/guardian to meet with the principal after the visit and before
leaving school, as required by Education Code 48900.1

Suspension by Superintendent, Principal or Principal's Designee
The Superintendent, principal or principal's designee may suspend a student
from a school for not more than five consecutive school days unless the
suspension is extended pending expulsion
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The Superintendent or designee shall immediately suspend any student found
at school or at a school activity to be:

1.  Possessing, as verified by a district employee, or selling or otherwise
furnishing a firearm, unless the student had obtained prior written permission
to possess the item from a certificated school employee, with the principal or
designee's concurrence

2.  Brandishing a knife, as defined in Education Code 48915(g), at another
person

3.  Unlawfully selling a controlled substance listed in Health and Safety Code
11053-11058

4.  Committing or attempting to commit a sexual assault or committing a
sexual battery as defined in item #14 under “Grounds for Suspension and
Expulsion” above

5.  Possession of an explosive as defined in 18 USC 921

Suspension also may be imposed upon a first offense if the Superintendent,
principal or designee determines the student violated items #1-5 listed in
“Grounds for Suspension and Expulsion” above or if the student's presence
causes a danger to persons or property or threatens to disrupt the
instructional process.

A student may be suspended from school for not more than 20 school days in
any school year, unless for purposes of adjustment a student enrolls in or is
transferred to another regular school, an opportunity school, or continuation
school or class, in which case suspension shall not exceed 30 days in any
school year.  However, this restriction on the number of days of suspension
does not apply when the suspension is extended pending an expulsion.

The Superintendent or designee may count suspensions that occur while a
student is enrolled in another school district toward the maximum number of
days for which a student may be suspended in any school year.

Suspensions shall be initiated according to the following procedures:

1.  Informal Conference:  Suspension shall be preceded by an informal
conference conducted by the principal, designee or the Superintendent with the
student and, whenever practicable, the teacher, supervisor or school employee
who referred the student to the principal.  At the conference, the student shall
be informed of the reason for the disciplinary action and the evidence against
him/her; the student shall be given the opportunity to present his/her version
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and evidence in support of his/her defense.

This conference may be omitted if the principal, designee or the Superintendent
determines that an emergency situation exists.  An emergency situation
involves a clear and present danger to the lives, safety or health of students or
school personnel.  If a student is suspended without this conference, both the
parent/guardian and student shall be notified of the student's right to return
to school for the purpose of a conference.  The conference shall be held within
two school days, unless the student waives his/her right to it or is physically
unable to attend for any reason.  In such case, the conference shall be held as
soon as the student is physically able to return to school.

2.  Administrative Actions:  All requests for student suspension are to be
processed by the principal or designee of the school in which the student is
enrolled at the time of the misbehavior.  A school employee shall report the
suspension, including the name of the student and the cause for the
suspension, to the Superintendent or designee.

3.  Notice to Parents/Guardians:  At the time of the suspension, a school
employee shall make a reasonable effort to contact the parent/guardian by
telephone or in person. Whenever a student is suspended, the parent/guardian
shall be notified in writing of the suspension.

This notice shall state the specific offense committed by the student.

In addition, the notice may state the date and time when the student may
return to school.  If school officials wish to ask the parent/guardian to confer
regarding matters pertinent to the suspension, the notice may add that state
law requires the parent/guardian to respond to such requests without delay.

4.  Parent/Guardian Conference:  Whenever a student is suspended, school
officials may meet with the parent/guardian to discuss the causes and
duration of the suspension, the school policy involved and any other pertinent
matter.

While the parent/guardian is required to respond without delay to a request for
a conference about a student's behavior, no penalties may be imposed on the
student for the failure of the parent/guardian to attend such a conference.  The
student may not be denied readmission solely because the parent/guardian
failed to attend.

5.  Extension of Suspension:  If the Board is considering the expulsion of a
suspended student from any school or the suspension of a student for the
balance of the semester from continuation school, the Superintendent or
designee may, in writing, extend the suspension until such time as the Board
has made a decision.
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Any extension of the original period of suspension shall be preceded by notice
of such extension with an offer to hold a conference concerning the extension,
giving the student an opportunity to be heard.  This conference may be held in
conjunction with a meeting requested by the student or parent/guardian to
challenge the original suspension.  Extension of the suspension may be made
only if the Superintendent or designee determines, following a meeting in which
the student and the student's parent/guardian were invited to participate, that
the student's presence at the school or at an alternative school would endanger
persons or property or threaten to disrupt the instructional process.

Suspension by the Board
The Board may suspend a student for any of the acts listed in “Grounds for
Suspension and Expulsion” above and within the limits specified in
“Suspension by Superintendent, Principal or Principal's Designee” above.

The Board may suspend a student enrolled in a continuation school or class
for a period not longer than the remainder of the semester if any of the acts
listed in “Grounds for Suspension and Expulsion” occurred. The suspension
shall meet the requirements of Education Code 48915

When the Board is considering a suspension, disciplinary action or any other
action (except expulsion) against any student, it shall hold closed sessions if a
public hearing would lead to disclosure of information violating a student's
right to privacy under Education Code 49073-49079.

The Board shall provide the student and his/her parent/guardian with written
notice of the closed session by certified mail.  Upon receiving this notice, the
student or parent/guardian may request a public meeting, and this request
shall be granted if made in writing within 48 hours after receipt of the Board's
notice.  However, any discussion that conflicts with any other student's right to
privacy still shall be held in closed session.

On-Campus Suspension Program
Students for whom an expulsion action has not been initiated and who pose no
imminent danger or threat to the school may be assigned to a separate,
supervised suspension classroom for the entire period of suspension.  The
following conditions shall apply:

1.  The supervised suspension classroom shall be staffed in accordance with
law.

2.  The student shall have access to appropriate counseling services.

3.  The supervised suspension classroom shall promote completion of
schoolwork and tests missed by the student during the suspension.
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4.  Each student shall be responsible for contacting his/her teacher(s) to
receive assignments to be completed in the supervised suspension classroom.
The teacher shall provide all assignments and tests that the student will miss
while suspended.  If no such work is assigned, the person supervising the
suspension classroom shall assign schoolwork.

At the time a student is assigned to a supervised suspension classroom, the
principal or designee shall notify the student's parent/guardian in person or by
telephone.  When the assignment is for longer than one class period, this
notification shall be made in writing.

Authority to Expel
A student may be expelled only by the Board.  The Board shall expel, as
required by law, any student found to have committed certain offenses listed
below under “Mandatory Recommendation and Mandatory Expulsion.”

The Board may also order a student expelled for any of the acts listed above
under “Grounds for Suspension and Expulsion” upon recommendation by the
principal, Superintendent, hearing officer or administrative panel, based on
finding either or both of the following:

1.  That other means of correction are not feasible or have repeatedly failed to
bring about proper conduct

2.  That due to the nature of the violation, the presence of the student causes a
continuing danger to the physical safety of the student or others

Mandatory Recommendation for Expulsion
Unless the principal, Superintendent or designee finds that expulsion is
inappropriate due to particular circumstances, the principal, Superintendent
or designee shall recommend a student's expulsion for any of the following
acts:

1.  Causing serious physical injury to another person, except in self-defense

2.  Possession of any knife as defined in Education Code 48915(g), explosive or
other dangerous object of no reasonable use to the student

3.  Unlawful possession of any controlled substance, as listed in Health and
Safety Code 11053-11058, except for the first offense for the possession of not
more than one ounce of marijuana, other than concentrated cannabis

4.  Robbery or extortion

5.  Assault or battery, as defined in Penal Code 240 and 242, upon any school
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employee

Mandatory Recommendation and Mandatory Expulsion
The principal, Superintendent or designee shall recommend that the Board
expel any student found at school or at a school activity to be:

1.  Possessing, as verified by a district employee, or selling or otherwise
furnishing a firearm, unless the student had obtained prior written permission
to possess the item from a certificated school employee, with the principal or
designee's concurrence

2.  Brandishing a knife as defined in Education Code 48915(g) at another
person

3.  Unlawfully selling a controlled substance listed in Health and Safety Code
11053-11058

4.  Committing or attempting to commit a sexual assault or committing a
sexual battery as defined in item #14 under “Grounds for Suspension and
Expulsion” above

5.  Possessing an explosive as defined in 18 USC 921

Upon finding that the student committed any of the above acts, the Board shall
expel the student.

Student's Right to Expulsion Hearing
The student is entitled to a hearing to determine whether the student should
be expelled. The hearing shall be held within 30 school days after the principal
or Superintendent or designee determines that one of the acts listed under
“Grounds for Suspension and Expulsion” has occurred.

The student is entitled to one postponement of an expulsion hearing for a
period of not more than 30 calendar days.  The request for postponement shall
be in writing.  Any subsequent postponement may be granted at the Board's
discretion.

If the Board finds it impractical during the school year to comply with these
time requirements for conducting an expulsion hearing, the Superintendent or
designee may, for good cause, extend the time period by an additional five
school days.  Reasons for the extension shall be included as a part of the
record when the expulsion hearing is held.

If the Board finds it impractical to comply with the time requirements of the
expulsion hearing due to a summer recess of Board meetings of more than two
weeks, the days during the recess shall not be counted as school days. The
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days not counted during the recess may not exceed 20 school days, as defined
in Education Code 48925.

Unless the student requests in writing that the expulsion hearing be
postponed, the hearing shall be held not later than 20 calendar days prior to
the first day of the next school year.

Once the hearing starts, all matters shall be pursued with reasonable diligence
and concluded without unnecessary delay.

Rights of Complaining Witness
An expulsion hearing involving allegations of sexual assault or sexual battery
may be postponed for one school day in order to accommodate the special
physical, mental or emotional needs of a student who is the complaining
witness.

Whenever the Superintendent or designee recommends an expulsion hearing
that addresses allegations of sexual assault or sexual battery, he/she shall give
the complaining witness a copy of the district's suspension and expulsion
policy and regulation and shall advise the witness of his/her right to:

Receive five days' notice of his/her scheduled testimony at the hearing

Have up to two adult support persons of his/her choosing present in the
hearing at the time he/she testifies

Have a closed hearing during the time he/she testifies Whenever any allegation
of sexual assault or sexual battery is made, the Superintendent or designee
shall immediately advise complaining witnesses and accused students to
refrain from personal or telephone contact with each other during the time
when an expulsion process is pending.

Written Notice of the Expulsion Hearing
Written notice of the hearing shall be forwarded to the student and the
student's parent/guardian at least 10 calendar days before the date of the
hearing.

The notice shall include:

1. The date and place of the hearing.

2.  A statement of the specific facts, charges and offense upon which the
proposed expulsion is based
3.  A copy of district disciplinary rules which relate to the alleged violation.

4.  Notification of the student's or parent/guardian's obligation, pursuant to
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Education Code 48915.1, to provide information about the student's status
in the district to any other district in which the student seeks enrollment.

This obligation applies when a student is expelled for acts other than those
described in Education Code 48915(a) or (c).(cf. 5119

5.  The opportunity for the student or the student's parent/guardian to
appear in person or be represented by legal counsel or by a nonattorney
advisor. Legal counsel means an attorney or lawyer who is admitted to the
practice of law in California and is an active member of the State Bar of
California. Nonattorney advisor means an individual who is not an attorney
or lawyer, but who is familiar with the facts of the case, and has been
selected by the student or student's parent/guardian to provide assistance
at the hearing.

6.  The right to inspect and obtain copies of all documents to be used at the
hearing.

7.  The opportunity to confront and question all witnesses who testify at the
hearing.

8.  The opportunity to question all evidence presented and to present oral
and documentary evidence on the student's behalf, including witnesses.

Conduct of Expulsion Hearing
   1. Closed Session:

Notwithstanding the provisions of Government Code 54953 and Education
Code 35145, the Board shall conduct a hearing to consider the expulsion of
the student in a session closed to the public unless the student requests in
writing at least five days prior to the hearing that the hearing be a public
meeting.

If such request is made, the meeting shall be public unless another
student's privacy rights would be violated.

Whether the expulsion hearing is held in closed or public session, the Board
may meet in closed session to deliberate and determine whether or not the
student should be expelled.  If the Board admits any other person to this
closed session, the parent/guardian, the student, and the counsel of the
student shall also be allowed to attend the closed session.

If a hearing that involves a charge of sexual assault or sexual battery is to
be conducted in public, a complaining witness shall have the right to have
his/her testimony heard in closed session when testifying in public would
threaten serious psychological harm to the witness and when there are no
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alternative procedures to avoid the threatened harm, including but not
limited to videotaped deposition or contemporaneous examination in
another place communicated to the hearing room by closed-circuit
television.

2.  Record of Hearing
A record of the hearing shall be made and may be maintained by any
means, including electronic recording, as long as a reasonably accurate and
complete written transcription of the proceedings can be made.

3. Subpoenas
Before commencing a student expulsion hearing, the Board may issue
subpoenas, at the request of either the student or the Superintendent or
designee, for the personal appearance at the hearing of any person who
actually witnessed the action that gave rise to the recommendation for
expulsion.  After the hearing has commenced, the Board or the hearing
officer or administrative panel may issue such subpoenas at the request of
the student or the County Superintendent of Schools or designee.  All
subpoenas shall be issued in accordance with the Code of Civil Procedure
1985-1985.2 and enforced in accordance with Government Code 11455.20
(formerly 11525).

Any objection raised by the student or the Superintendent or designee to
the issuance of subpoenas may be considered by the Board in closed
session, or in open session if so requested by the student, before the
meeting.  The Board's decision in response to such an objection shall be
final and binding.

If the Board determines, or if the hearing officer or administrative panel
finds and submits to the Board, that a witness would be subject to
unreasonable risk of harm by testifying at the hearing, a subpoena shall
not be issued to compel the personal attendance of that witness at the
hearing.  However, that witness may be compelled to testify by means of
a sworn declaration as described in item #4 below.

4. Presentation of Evidence:
While technical rules of evidence do not apply to expulsion hearings,
evidence may be admitted and used as proof only if it is the kind of evidence
on which reasonable persons can rely in the conduct of serious affairs.  The
decision of the Board to expel must be supported by substantial evidence
that the student committed any of the acts listed in “Grounds for
Suspension and Expulsion” above. Findings of fact shall be based solely on
the evidence at the hearing.  While no finding shall be based solely on
hearsay, sworn declarations may be admitted as testimony from witnesses
whose disclosure of their identity or testimony at the hearing may subject
them to an unreasonable risk of physical or psychological harm.  In cases
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where a search of a student's person or property has occurred, evidence
describing the reasonableness of the search shall be included in the hearing
record.

5.  Testimony by Complaining Witnesses:

The following procedures shall be observed when hearings involve allegations
of sexual assault or sexual battery by a student:

a.  Any complaining witness shall be given five days' notice before being
called to testify.

b.  Any complaining witness shall be entitled to have up to two adult
support persons, including but not limited to a parent/guardian or legal
counsel, present during his/her testimony.

c.  Before a complaining witness testifies, support persons shall be
admonished that the hearing is confidential.

d.  The person presiding over the hearing may remove a support person
whom he/she finds is disrupting the hearing.

e.  If one or both support persons are also witnesses, the hearing shall be
conducted according to Penal Code 868.5.

f.  Evidence of specific instances of prior sexual conduct of a complaining
witness shall be presumed inadmissible and shall not be heard unless
the person conducting the hearing determines that extraordinary
circumstances require the evidence to be heard.  Before such a
determination is made, the complaining witness shall be given notice and
an opportunity to oppose the introduction of this evidence.  In the
hearing on the admissibility of this evidence, the complaining witness
shall be entitled to be represented by a parent/guardian, legal counsel or
other support person.  Reputation or opinion evidence regarding the
sexual behavior of a complaining witness shall not be admissible for any
purpose.

g.  In order to facilitate a free and accurate statement of the experiences
of the complaining witness and to prevent discouragement of complaints,
the district shall provide a nonthreatening environment.

(1) The district shall provide a room separate from the hearing
room for the use of the complaining witness before and during
breaks in testimony.

(2) At the discretion of the person conducting the hearing, the
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complaining witness shall be allowed reasonable periods of relief
from examination and cross-examination during which he/she
may leave the hearing room.

(3) The person conducting the hearing may:

(a) Arrange the seating within the hearing room so as to
facilitate a less intimidating environment for the complaining
witness

(b) Limit the time for taking the testimony of a complaining
witness to the hours he/she is normally in school, if there is no
good cause to take the testimony during other hours

(c) Permit one of the support persons to accompany the
complaining witness to the witness stand

6.  Decision Within 10 School Days
The Board's decision on whether to expel a student shall be made within 10
school days after the conclusion of the hearing, unless the student requests in
writing that the decision be postponed.

7.  Decision Within 40 School Days
If the Board does not meet on a weekly basis, its decision on whether to expel a
student shall be made within 40 school days after the student is removed from
his/her school of attendance, unless the student requests in writing that the
decision be postponed.

Alternative Expulsion Hearing:  Hearing Officer or Administrative Panel
Instead of conducting an expulsion hearing itself, the Board may contract with
the county hearing officer or with the Office of Administrative Hearings of the
State of California for a hearing officer.  Alternatively, the Board may appoint
an impartial administrative panel composed of three or more certificated
personnel, none of whom shall be members of the Board or on the staff of the
school in which the student is enrolled.

A hearing conducted by the hearing officer or administrative panel shall
conform to the same procedures as apply to a hearing conducted by the Board
as specified above in “Conduct of Expulsion Hearing.”

The hearing officer or administrative panel shall, within three school days after
the hearing, determine whether to recommend expulsion of the student to the
Board.  If expulsion is not recommended, the student shall be immediately
reinstated.  The Superintendent or designee shall place the student in a
classroom instructional program, any other instructional program, a
rehabilitation program, or any combination of these programs after consulting
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with district staff, including the student's teachers and with the student's
parent/guardian.

If expulsion is recommended, findings of fact in support of the recommendation
shall be prepared and submitted to the Board.  All findings of fact and
recommendations shall be based solely on the evidence presented at the
hearing.  The Board may accept the recommendation based either upon a
review of the findings of fact and recommendations submitted or upon the
results of any supplementary hearing the Board may order.

In accordance with Board policy, the hearing officer or administrative panel
may recommend that the Board suspend the enforcement of the expulsion for a
period of one year.

The Board shall make its decision about the student's expulsion within 40
school days after the date of the student's removal from school unless the
student requests in writing that the decision be postponed.

Final Action by the Board
Whether the expulsion hearing is conducted in closed or public session by the
Board, a hearing officer, or an administrative panel, the final action to expel
shall be taken by the Board at a public meeting.

If the Board conducts the hearing and reaches a decision not to expel, this
decision shall be final and the student shall be reinstated immediately.

Upon ordering an expulsion, the Board shall set a date when the student shall
be reviewed for readmission to a school within the district.  For a student
expelled for an act listed under “Mandatory Recommendation and Mandatory
Expulsion” above, this date shall be one year from the date the expulsion
occurred, except that the Board may set an earlier date on a case-by-case
basis.  For a student expelled for other acts, this date shall be no later than the
last day of the semester following the semester in which the expulsion
occurred.

At the time of the expulsion order, the Board shall recommend a plan for the
student's rehabilitation, which may include:

1.  Periodic review as well as assessment of the student at the time of review for
readmission

2.  Recommendations for improved academic performance, tutoring, special
education assessments, job training, counseling, employment, community
service and other rehabilitative programs

With parent/guardian consent, students who have been expelled for reasons
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relating to controlled substances or alcohol may be required to enroll in a
county-sponsored drug rehabilitation program before returning to school.

Written Notice to Expel
The Superintendent or designee shall send written notice of the decision to
expel to the student or parent/guardian.  This notice shall include the
following:

1.  The specific offense committed by the student for any of the causes for
suspension or expulsion listed in Education Code 48900(a)-(p), Education Code
48900.2-48900.4 and Education Code 48915(c)

2.  The fact that a description of readmission procedures will be made available
to the student and his/her parent/guardian

3.  Notice of the right to appeal the expulsion to the County Board of Education

4.  Notice of the alternative educational placement to be provided to the
student during the time of expulsion

5.  Notice of the student's or parent/guardian's obligation to inform any new
district in which the student seeks to enroll of the student's status with the
expelling district, pursuant to Education Code 48915.1

Decision Not to Enforce Expulsion Order
In accordance with Board policy, when deciding whether to suspend the
enforcement of an expulsion, the Board shall take into account the following
criteria:

1.  The student's pattern of behavior

2.  The seriousness of the misconduct

3.  The student's attitude toward the misconduct and his/her willingness to
follow a rehabilitation program

The suspension of the enforcement of an expulsion shall be governed by the
following:

1.  The Board may, as a condition of the suspension of enforcement, assign the
student to a school, class or program appropriate for the student's
rehabilitation.  This rehabilitation program may provide for the involvement of
the student's parent/guardian in the student's education.  However, a
parent/guardian's refusal to participate in the rehabilitation program shall not
be considered in the Board's determination as to whether the student has
satisfactorily completed the rehabilitation program.
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2.  During the period when enforcement of the expulsion order is suspended,
the student shall be on probationary status.

3.  The suspension of the enforcement of an expulsion order may be revoked by
the Board if the student commits any of the acts listed under “Grounds for
Suspension and Expulsion” above or violates any of the district's rules and
regulations governing student conduct.

4.  When the suspension of the enforcement of an expulsion order is revoked, a
student may be expelled under the terms of the original expulsion order.

5.  Upon satisfactory completion of the rehabilitation assignment, the Board
shall reinstate the student in a district school.  Upon reinstatement, the Board
may order the expunging of any or all records of the expulsion proceedings.

6.  Suspension of the enforcement of an expulsion order shall not affect the
time period and requirements for the filing of an appeal of the expulsion order
with the County Board of Education.

7.  The Superintendent or designee shall send written notice of any decision to
suspend the enforcement of an expulsion order during a period of probation to
the student or parent/guardian.  The notice shall also inform the
parent/guardian of the right to appeal the expulsion to the County Board of
Education.

Right to Appeal
The student or parent/guardian is entitled to file an appeal of the Board's
decision to the County Board of Education.  The appeal must be filed within 30
days of the Board's decision to expel, even if the expulsion action is suspended
and the student is placed on probation.

The student shall submit a written request for a copy of the written transcripts
and supporting documents from the district simultaneously with the filing of
the notice of appeal with the County Board of Education.  The district shall
provide the student with these documents within 10 school days following the
student's written request.

Post-Expulsion Placements
The Board shall refer expelled students to a program of study that is:

1.  Appropriately prepared to accommodate students who exhibit discipline
problems

2.  Not provided at a comprehensive middle, junior or senior high school or at
any elementary school, unless the program is offered at a community day
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school established at such a site

3.  Not housed at the school site attended by the student at the time of
suspension

When the placement described above is not available, and when the County
Superintendent of Schools so certifies, students expelled for acts described in
items #6 through #13 and #18 through #20 under “Grounds for Suspension
and Expulsion” above may be instead referred to a program of study that is
provided at another comprehensive middle, junior, or senior high school, or at
an elementary school.

The program for a student expelled from any of grades kindergarten through 6
shall not be combined or merged with programs offered to students in any of
grades 7 through 12.

Readmission After Expulsion
Readmission procedures shall be as follows:

1.  On the date set by the Board when it ordered the expulsion, the district
shall consider readmission of the student.

2.  The Superintendent or designee shall hold a conference with the
parent/guardian and the student.  At the conference the student's
rehabilitation plan shall be reviewed and the Superintendent or designee shall
verify that the provisions of this plan have been met.

School regulations shall be reviewed and the student and parent/guardian
shall be asked to indicate in writing their willingness to comply with these
regulations.

3.  The Superintendent or designee shall transmit to the Board his/her
recommendation regarding readmission.  The Board shall consider this
recommendation in closed session if information would be disclosed in violation
of Education Code 49073-49079.  If a written request for open session is
received from the parent/guardian or adult student, it shall be honored.

4.  If the readmission is granted, the Superintendent or designee shall notify
the student and parent/guardian, by registered mail, of the Board's decision
regarding readmission.

5.  The Board may deny readmission only if it finds that the student has not
satisfied the conditions of the rehabilitation plan or that the student continues
to pose a danger to campus safety or to other district students or employees.

6.  If the Board denies the readmission of a student, the Board shall determine
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either to continue the student's placement in the alternative educational
program initially selected or to place the student in another program that
serves expelled students, including placement in a county community school.

7.  The Board shall provide written notice to the expelled student and
parent/guardian describing the reasons for denying readmittance into the
regular program.  This notice shall indicate the Board's determination of the
educational program which the Board has chosen.  The student shall enroll in
that program unless the parent/guardian chooses to enroll the student in
another school district.

Maintenance of Records
The Board shall maintain a record of each expulsion, including the specific
cause of the expulsion.  The expulsion record shall be maintained in the
student's mandatory interim record and sent to any school in which the
student subsequently enrolls upon receipt of a written request by the admitting
school.

The Superintendent or designee shall, within five working days, honor any
other district's request for information about an expulsion from this district.

Notifications to Law Enforcement Authorities
Prior to the suspension or expulsion of any student, the principal or designee
shall notify appropriate city or county law enforcement authorities of any
student acts of assault which may have violated Penal Code 245.

The principal or designee also shall notify appropriate city or county law
enforcement authorities of any student acts which may involve the possession
or sale of narcotics or of a controlled substance or possession of weapons or
firearms in violation of Penal Code 626.9 and 626.10.

Within one school day after a student's suspension or expulsion, the principal
or designee shall notify appropriate city or county law enforcement authorities,
by telephone or other appropriate means, of any student acts which may
violate Education Code 48900(c) or (d), relating to the possession, use, offering
or sale of controlled substances, alcohol or intoxicants of any kind.

Outcome Data
The Superintendent or designee shall maintain the following data and report
such data annually to the California Department of Education, using forms
supplied by the California Department of Education:

1.  The number of students recommended for expulsion

2.  The specific grounds for each recommended expulsion
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3.  Whether the student was subsequently expelled

4.  Whether the expulsion order was suspended

5.  The type of referral made after the expulsion

6.  The disposition of the student after the end of the expulsion period.

Approved:  May 21, 2003
Updated:
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Berkeley Unified School District
Child Care And Development

AR 5148
Students

Licensing
Only child care and development services licensed by the California
Department of Social Services shall operate in the district, unless exempted
pursuant to Health and Safety Code 1596.792.

The license shall be posted in a prominent, publicly accessible location in the
facility.

The Department of Social Services has the authority to conduct
investigations and evaluations of licensed child care centers and to
impose additional inspection requirements for child day care facilities,
including expanding the list of serious violations warranting civil
penalties and requiring a licensee's plan of correction to be verifiable and
measurable.

A program offered before and after school for school-age children shall be
exempt from the regulations in 22 CCR 101151-101239.2 if the program is
operated by the school and run by qualified district teachers. An outside
organization or individual using a district school to operate a child care
program is subject to licensure even if the program is open only to the students
enrolled at that school.

Program Components
The district's child care and development program shall include:

1. Age and developmentally appropriate activities for children

2. Supervision

3. Parenting education and parent involvement

4. Social services that include but are not limited to the identification of
child and family needs and referral to appropriate agencies

5. Health services

6. Nutrition

7. Training and career ladder opportunities
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8. Community involvement

The education program shall be developmentally, linguistically and culturally
appropriate and shall support children's physical, cognitive, social and
emotional development.

Program staff shall complete the "Desired Results Developmental Profile,"
available from the California Department of Education (CDE), for each
child who is enrolled in the program for at least 10 hours per week and for
any child with disabilities regardless of the number of hours enrolled. The
profile shall be completed within 60 days of enrollment and at least once
every six months thereafter for children of all ages.

Staffing Ratios
The child care and development program shall maintain at least the minimum
adult-child and teacher-child ratios specified in 5 CCR 18290-18292.

Admissions
Admissions policies shall include criteria designating those children whose
needs can be met by the center's program and services, the ages of children
who will be accepted, program activities, any supplementary services provided,
any field trip provisions, any transportation arrangements, food service
provisions and a medical assessment requirement.

Child care and development services shall accord equal treatment and access
to services without regard to race, color, religion, national origin or ancestry.

Eligible children with disabilities shall be given equal access to child care and
development services.

The Superintendent or designee shall certify each child's eligibility after
reviewing the completed application and documentation contained in the basic
data file as well as, but not limited to, verifications of the child's age and
district residency based on written documentation provided by the
parents/guardians.

A physical examination and evaluation, including age-appropriate
immunization, shall be required prior to or within six weeks of enrollment,
unless the parent/guardian submits a letter stating that such examination is
contrary to his/her religious beliefs.

Fees
Fees may be charged to families according to the fee schedule established by
the Superintendent of Public Instruction, the actual cost of services or the
maximum daily/hourly rate specified in the contract, whichever is least.
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Fees shall be collected prior to providing services and shall be considered
delinquent after seven calendar days. Parents/guardians shall be notified in
the event that fees are delinquent. If a reasonable plan for payment of
delinquent fees has not been provided by the parents/guardians, services shall
be terminated if all delinquent fees are not paid within two weeks of such
notification. Parents/guardians shall receive a copy of the district's regulations
regarding fee collection at the time of initial enrollment into the program.

The Superintendent or designee shall establish a process which includes
parents/guardians in determining whether and how much to charge
parents/guardians for field trip expenses. This process also shall be used to
determine whether to require parents/guardians to provide diapers.
No fees shall be assessed for families whose income level, in relation to family
size, is less than the first entry in the fee schedule, whose children are enrolled
because of a need for child protective services, or whose children are
participating in programs prohibited by law from assessing fees.  Eligibility for
subsidized child care and development services shall be determined in
accordance with Education Code 8263.

Attendance
Sign-in and sign-out sheets shall be used daily for all children for attendance
accounting purposes.

Attendance records shall include verification of excused absences, including
the child's name, date(s) of absence, specific reason for absence and signature
of parent/guardian or district representative.

Absences shall be excused for the following reasons:

1. Illness or quarantine of the child or of the parent/guardian

2. Family emergency

A family emergency shall be considered to exist when unforeseen
circumstances cause the need for immediate action, such as may occur in the
event of a natural disaster or when a member of the child's immediate family
dies, has an accident or is required to appear in court.

3. Time spent with a parent/guardian or other relative as required by a
court of law

4. Time spent with a parent/guardian or other relative which is clearly in
the best interest of the child

An absence shall be considered to be in the best interest of the child when the
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time is spent with the child's parent/guardian or other relative for reasons
deemed justifiable by the program coordinator or site supervisor.

Except for children who are recipients of protective services or at risk of abuse
or neglect, excused absences in the best interest of the child shall be limited to
10 days during the contract period.

Any absence due to a reason other than the above, or without the required
verification, shall be considered an unexcused absence. After three unexcused
absences during the year, the program coordinator or site supervisor shall
notify the parents/guardians. Children who continue to have excessive
unexcused absences may be removed from the program at the discretion of the
program coordinator in order to accommodate other families on the waiting list
for admission.

Parents/guardians shall be notified of the policies and procedures related to
excused and unexcused absences for child care and development services.

Rights of Parents/Guardians
At the time a child is accepted into care in a licensed child care and
development center, the child's parents/guardians or authorized representative
shall be notified of his/her rights as specified in 22 CCR 101218.1, including
but not limited to the right to be informed, upon request, of the name and type
of association to the center of any adult who has been granted a criminal
record exemption.

The Superintendent or designee shall inform parents/guardians of their right
to enter the child care facility without advanced notice during normal operating
hours or any time their child is receiving services in the facilities.

Records
The Superintendent or designee shall establish and maintain a basic data file
for each family receiving child care and development services which shall
contain the data specified in 5 CCR 18081.

A developmental profile measuring the child's physical, cognitive, social and
emotional development shall be completed in accordance with 5 CCR 18272.

Approved: May 21, 2003
Revised: January 18, 2006
Revised:
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Berkeley USD
Administrative Regulation
Student Use Of Technology

AR 6163.4
Instruction

The principal or designee shall oversee the maintenance of each school's
technological resources and may establish guidelines and limits on their use.
He/she shall ensure that all students using these resources receive training in
their proper and appropriate use.
To reinforce these measures, the Superintendent or designee shall
implement rules and procedures designed to restrict students' access to
harmful or inappropriate matter on the Internet and to ensure that
students do not engage in unauthorized or unlawful online activities. Staff
shall supervise students while they are using online services and may
have teacher aides, student aides, and volunteers assist in this
supervision.

The Superintendent or designee also shall establish regulations to address
the safety and security of students and student information when using
email, chat rooms, and other forms of direct electronic communication.

The Superintendent or designee shall provide age-appropriate instruction
regarding safe and appropriate behavior on social networking sites, chat
rooms, and other Internet services. Such instruction shall include, but
not be limited to, the dangers of posting personal information online,
misrepresentation by online predators, how to report inappropriate or
offensive content or threats, behaviors that constitute cyberbullying, and
how to respond when subjected to cyberbullying

Online/Internet Services:  User Obligations and Responsibilities
Students are authorized to use district equipment to access the Internet or
other online services in accordance with Board policy, the user obligations and
responsibilities specified below, and the district's Acceptable Use Agreement.

1. The student in whose name an online services account is issued is
responsible for its proper use at all times. Students shall keep personal
account numbers, home addresses, and all telephone numbers private.  They
shall only use the account to which they have been assigned.

2. Students shall use the district's system safely, responsibly, and primarily
for educational purposes.



1.1-I

3. Students shall not access, post, submit, publish, or display harmful or
inappropriate matter that is threatening, obscene, disruptive, or sexually
explicit, or that could be construed as harassment or disparagement of others
based on their race/ethnicity, national origin, sex, gender, sexual orientation,
age, disability, religion, or political beliefs.

Harmful matter includes matter, taken as a whole, which to the average
person, applying contemporary statewide standards, appeals to the prurient
interest and is matter which depicts or describes, in a patently offensive way,
sexual conduct and which lacks serious literary, artistic, political, or scientific
value for minors.  (Penal Code 313)

4. Unless otherwise instructed by school personnel, students shall not
disclose, use, or disseminate personal identification information about
themselves or others when using email, chat rooms, or other forms of direct
electronic communication. Students are also cautioned not to disclose such
information by other means to individuals contacted through the Internet
without the permission of their parents/guardians.

Personal information includes the student's name, address, telephone
number, Social Security number, or other individually identifiable information.

5. Students shall not use the system to encourage the use of drugs, alcohol,
or tobacco, nor shall they promote unethical practices or any activity
prohibited by law, Board policy, or administrative regulations.

6. Students shall not use the system to engage in commercial or other for-
profit activities.

7. Students shall not use the system to threaten, intimidate, harass, or
ridicule other students or staff.

8. Copyrighted material shall be posted online only in accordance with
applicable copyright laws. Any materials utilized for research projects should
be given proper credit as with any other printed source of information.

9. Students shall not intentionally upload, download, or create computer
viruses and/or maliciously attempt to harm or destroy district equipment or
materials or manipulate the data of any other user, including so-called
"hacking."

10. Students shall not attempt to interfere with other users' ability to send or
receive email, nor shall they attempt to read, delete, copy, modify, or use
another individual's identity.

11. Students shall report any security problem or misuse of the services to
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the teacher or principal.

The district reserves the right to monitor the system for improper use.

The principal or designee may cancel a student's user privileges whenever the
student is found to have violated Board policy, administrative regulation, or the
district's Acceptable Use Agreement.  Inappropriate use also may result in
disciplinary action and/or legal action in accordance with law and Board
policy.

Approved:  December 12, 2007
Updated:
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Berkeley Unified School District
Administrative Regulation 3543
Transportation Safety And Emergencies

Business and Noninstructional Operations

Transportation Safety Plan
The Superintendent or designee shall develop a transportation safety plan to
address student safety which includes all of the following:

1. Procedures for determining if students in grades pre-kindergarten
through 8 require escort to cross a private road or highway at a bus stop
pursuant to Vehicle Code 22112

2. Procedures for all students in grades prekindergarten through 8 to follow
as they board and exit the bus at their bus stops

3. Procedures for boarding and exiting a school bus at a school or other trip
destination

A copy of the plan shall be kept at each school site and made available upon
request to the California Highway Patrol.

Safe Bus Operations
School bus operations shall be limited when atmospheric conditions reduce
visibility on the roadway to 200 feet or less during regular home-to-school
transportation service. Bus drivers for school activity trips shall have the
authority to discontinue bus operation whenever they determine that it is
unsafe to continue operation because of reduced visibility.

School buses and school student activity buses shall also not be operated
whenever the number of passengers exceeds bus seating capacity, except when
necessary in emergency situations which require that students be moved
immediately to ensure their safety.

The Superintendent or designee may place a notice at bus entrances that
warns against unauthorized entry. The driver or another school official may
order any person to disembark if that person enters a bus without prior
authorization and has intent to commit a crime.

Each school bus shall be equipped with at least one fire extinguisher located in
the driver's compartment which meets the standards specified in law.

The Superintendent or designee shall review all investigations of bus incidents
and accidents to develop preventative measures.
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A person shall not drive a motor vehicle while using a wireless telephone,
except under the following conditions:

1. When he/she uses a wireless telephone that is specifically designed and
configured to allow hands-free listening and talking, provided it is used in
that manner while driving

2. For emergency purposes, including, but not limited to, an emergency
call to a law enforcement agency, health care provider, fire department,
or other emergency service agency or entity

3. In the case of a school bus driver, for work-related purposes

A person shall not drive a motor vehicle while using an electronic wireless
communications device to write, send, or read a text-based
communication, including, but not limited to, text messages, instant
messages, and email. This prohibition does not include reading, selecting,
or entering a telephone number or name in an electronic wireless
communications device for the purpose of making or receiving a
telephone call

Student Instruction
All students who are transported in a school bus or student activity bus shall
receive instruction in school bus emergency procedures and passenger safety.

1. Each school year, the Superintendent or designee shall provide
appropriate instruction in safe riding practices and emergency evacuation
drills. Each student who receives home-to-school transportation in a school
bus shall be required to receive this instruction.

2. At least once each school year, all students in grades prekindergarten
through 8 who receive home-to-school transportation shall receive safety
instruction which includes, but is not limited to:

a. Proper loading and unloading procedures, including escorting by the
driver

b. How to safely cross the street, highway or private road

c. The use of passenger restraint systems, including but not limited to the
proper fastening and release of the passenger restraint system, acceptable
placement of passenger restraint systems on students, times at which the
passenger restraint systems should be fastened and released, and acceptable
placement of the passenger restraint systems when not in use

d. Proper passenger conduct
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e. Bus evacuation

f. Location of emergency equipment

As part of this instruction, students shall evacuate the school bus through
emergency exit doors. Instruction also may include responsibilities of
passengers seated next to an emergency exit.

Each time the above instruction is given, the following information shall be
documented:

a. District name

b. School name and location

c. Date of instruction

d. Names of supervising adults

e. Number of students participating

f. Grade levels of students

g. Subjects covered in instruction

h. Amount of time taken for instruction

i. Bus driver's name

j. Bus number

k. Additional remarks

This documentation shall be kept on file at the district office or the school for
one year and shall be available for inspection by the California Highway Patrol.

3. Before departing on a school activity trip, all students riding on a school
bus or student activity bus shall receive safety instruction which includes, but
is not limited to:

a. Location of emergency exits

b. Location and use of emergency equipment

This instruction also may include responsibilities of passengers seated next to
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an emergency exit.

Notifications
The Superintendent or designee shall provide written safety information to the
parents/guardians of all students in grades prekindergarten through 6 who
have not previously been transported in a school bus or student activity bus.
This information shall be provided upon registration and shall include:

1. The eligible rider's bus stop

2. General rules of conduct at school bus loading zones

3. Red light crossing instructions

4. School bus danger zone

5. Walking to and from school bus stops

Approved:  May 21, 2003
Updated:
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Berkeley USD
Release Of Directory Information

AR 5125.1
Students

Definition
Directory information contains the following in an education record of a
student that would not generally be considered harmful or an invasion of
privacy if disclosed. Such student information includes:

1. Name

2. Address

3. Telephone Number

4. Date and Place of Birth

5. Dates of Enrollment

6. School of Attendance

As amended by 73 Fed. Reg. 237, 34 CFR 99.3 clarifies that a district may
not designate a student's social security number or other student
identification number as directory information.

Notification to Parents/Guardians
At the beginning of each school year, all parents/guardians shall be notified as
to the categories of directory information the school or district plans to release
and the recipients of the information. The notification shall inform
parents/guardians of their right of refusal to let the district release directory
information and the period of time within which a parent/guardian must notify
the district in writing that he or she gives or denies permission for release.

Parent/Guardian Consent
Directory information shall be released regarding any student whose
parent/guardian notifies the district in writing that such information may be
disclosed.

By law, Military recruiters shall have access to a student's name, address and
telephone number unless the parent/guardian or eleventh-twelfth grade
student has notified the district in writing that such information shall not be
released.
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The cost of directory list preparation and duplication will be charged to all
entities requesting such lists.

Approved:   June 20, 2007
Updated:
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: Board of Education
FROM: William Huyett, Superintendent
DATE: October 28, 2009
SUBJECT: Board Bylaw and Board Policies:  BB 9320, BP’s 5125,

5145.7 and 6163.4

BACKGROUND INFORMATION
The attached Board Bylaw and Board Policies have been updated as
presented from California School Boards Association (CSBA) for
suggested mandated policies from the 2008-09 year.  This brings the
District’s mandated policies in line with new legislation from state and
federal governments.

POLICY/CODE
BP and AR 9310

FISCAL IMPACT
None

STAFF RECOMMENDATION
Receive Board Bylaw and Board Policies for First Reading
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Berkeley USD
Board Bylaw
Meetings And Notices

BB 9320
Board Bylaws

Meetings of the Governing Board are conducted for the purpose of
accomplishing district business.

A Board meeting exists whenever a majority of Board members gather at the
same time and place to hear, discuss or deliberate upon any item within the
subject matter jurisdiction of the Board or district.

The Brown Act has long prohibited serial meetings, previously defined as
a series of communications by a majority of the Board to develop a
"collective concurrence as to action to be taken." Amended Government
Code section 54952.2 deletes the requirement that the serial meeting
lead to the development of a "collective concurrence." As amended, a
prohibited serial meeting is now defined as a series of communications of
any kind, directly or through intermediaries, to discuss, deliberate, or
take action on any item of district business. Government Code 54952.2,
as amended, specifies that briefings between staff and Board members are
permissible in order to answer questions or to provide information, as
long as the briefing is not used to communicate the comments or position
of any other Board member. Thus, Superintendent briefings involving less
than a majority of the Board are allowed, but participants must ensure
that the comments or positions of one member are not shared with other
members.
This prohibition against serial meetings also applies to communications
via technology. Email exchanges, chat room threads, or comments posted
on a blog that result in a majority of the Board "discussing" an item
within the subject matter jurisdiction of the Board could result in a Brown
Act violation.

In accordance with state open meeting laws, the Board shall hold its meetings
in public and shall conduct closed sessions during these meetings only to
discuss confidential matters specified by law.  To encourage community
involvement in the schools, meetings shall provide opportunities for questions
and comments by members of the public and shall be conducted in accordance
with law and Board-adopted bylaws.

Direct communication, personal intermediaries, and technological devices shall
not be used by a majority of Board members to develop a collective concurrence
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as to an action that members will take on any item of district business.

Meetings shall be held within district boundaries, except when otherwise
allowed by law.

Meetings shall be held in a facility that is accessible to all persons, including
disabled persons, without charge.

In order to help ensure participation in the meeting by disabled individuals, the
Superintendent or designee shall provide appropriate disability-related
accommodations or modifications upon request in accordance with the
Americans with Disabilities Act.

Meeting notices and agendas shall specify that an individual who requires
disability-related accommodations or modifications, including auxiliary aids
and services, in order to participate in the Board meeting should contact the
Superintendent or designee in writing.

Each agenda shall also list the address designed by the Superintendent or
designee for public inspection of agenda documents that have been distributed
to the Board less than 72 hours before the meeting.

Regular Meetings
The Board shall adopt a calendar of Board meetings at its annual
Organizational Meeting in December.  The calendar will be published and
disseminated through all the usual methods.

At least 72 hours prior to a regular meeting, the agenda shall be posted at one
or more locations freely accessible to members of the public.

If a fire, flood, earthquake or other emergency renders the regular meeting
place unsafe, meetings shall be held for the duration of the emergency at a
place designated by the president or designee, who shall so inform, by the most
rapid available means of communication, all news media who have requested
notice of special meetings.

Special Meetings
Special meetings of the Board may be called by the presiding officer or a
majority of the Board members.

Written notice of special meetings shall be delivered personally or by any other
means to all Board members and the local media who have requested such
notice in writing.  The notice shall be received at least 24 hours before the time
of the meeting.  The notice shall also be posted at least 24 hours before the
meeting in a location freely accessible to the public.  The notice shall specify
the time and place of the meeting and the business to be transacted or
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discussed; no other business shall be considered at these meetings.

Every notice of a special meeting shall provide an opportunity for members of
the public to directly address the Board concerning any item that has been
described in the meeting notice, before or after the item's consideration.

Public notice shall be given at least 72 hours before any retreats, study
sessions or training sessions held by the Board.  All such meetings shall be
held within district boundaries and action items shall not be included.

Emergency Meetings
In the case of an emergency situation for which prompt action is necessary due
to the disruption or threatened disruption of public facilities, the Board may
hold an emergency meeting without complying with the 24-hour notice or 24-
hour posting requirement for special meetings pursuant to Government Code
54956.  The Board shall comply with all other requirements for special
meetings during an emergency meeting.

An emergency situation means either of the following:

1. A work stoppage, crippling activity or other activity that severely impairs
public health and/or safety as determined by a majority of the members of the
Board.

2. A dire emergency, which shall be defined as a crippling disaster, mass
destruction, terrorist activity, or threatened terrorist act that poses peril so
immediate and significant that requiring the Board to provide one-hour notice
before holding an emergency meeting under this section may endanger the
public health and/or safety as determined by a majority of the members of the
Board

Except in the case of a dire emergency, the Board president or designee shall
give notice of the emergency meeting by telephone at least one hour before the
meeting to the local media that have requested notice of special meetings.  If
telephone services are not functioning, the notice requirement of one hour is
waived and, as soon after the meeting as possible, the Board shall notify those
media representatives of the meeting and shall describe the purpose of the
meeting and any action taken by the Board.

In the case of a dire emergency, the Board president shall give such notice at or
near the time he/she notifies the other members of the Board about the
meeting.

The minutes of the meeting, a list of persons the Board president or designee
notified or attempted to notify, a copy of the roll call vote, and any actions
taken at the meeting shall be posted for at least 10 days in a public place as
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soon after the meeting as possible.

Adjourned Meetings
A majority vote by the Board may adjourn any meeting to a later time and place
that shall be specified in the order of adjournment.

If no Board members are present at any regular or adjourned regular meeting,
the secretary or the clerk may declare the meeting adjourned to a later time
and shall give notice in the same manner required for special meetings.

A copy of the order or notice of adjournment shall be conspicuously posted on
or near the door of the place where the meeting was held within 24 hours after
the time of adjournment.

Teleconferencing
A teleconference is a meeting of the Board in which Board members are in
different locations, connected by electronic means through audio and/or video.

The Board may use teleconferences for all purposes in connection with any
meeting within the Board's subject matter jurisdiction.  All votes taken during
a teleconference meeting shall be by roll call.

During the teleconference, at least a quorum of the members of the Board shall
participate from locations within district boundaries.

Agendas shall be posted at all teleconference locations and shall list all
teleconference locations whenever they are posted elsewhere.  Additional
teleconference locations may be provided to the public.

All teleconferenced meetings shall be conducted in a manner that protects the
statutory and constitutional rights of the parties or the public appearing before
the Board, including the right of the public to address the Board directly at
each teleconference location.

All Board policies, administrative regulations and bylaws shall apply equally to
meetings that are teleconferenced.  The Superintendent or designee shall
facilitate public participation in the meeting at each teleconference location.

Hearings
The Board may occasionally convene public hearings at which no Board action
is to be taken.  Such hearings are held solely to allow the Board and members
of the public to receive information.  A hearing may take place immediately
prior to a Board meeting.

If a quorum of Board members is present at a hearing, notice of the hearing
shall be provided according to procedures specified above for regular meetings.
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Other Gatherings
Attendance by a majority of the Board members at any of the following events
is not subject to state open meeting laws provided that a majority of the Board
members do not discuss specific district business among themselves other
than as part of the scheduled program:

1. A conference or similar public gathering open to the public that involves
a discussion of issues of general interest to the public or to school Boards

2. An open, publicized meeting organized by a person or organization other
than the district to address a topic of local community concern

3. An open and noticed meeting of another body of the district or at a
legislative body of another local agency

4. A purely social or ceremonial occasion

5. An open and noticed meeting of a standing committee of the Board,
provided that the Board members who are not members of the standing
committee attend only as observers

Individual contacts or conversations between a Board member and any other
person are not subject to open meeting laws

Location of Meetings
Meetings shall not be held in a facility that prohibits the admittance of any
person on the basis of ancestry or any characteristic listed in Government Code
1135, including, but not limited to, religion, sex, or sexual orientation.  In
addition, meetings shall not be held in a facility which is inaccessible to
disabled persons or where members of the public must make a payment or
purchase in order to be admitted.

Adopted: May 21, 2003
Revised: September 24, 2008
Revised:
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Berkeley USD
Board Policy
Student Records

BP 5125
Students

The Governing Board recognizes the importance of keeping accurate,
comprehensive student records as required by law. Procedures for maintaining
the confidentiality of student records shall be consistent with state and federal
law.

The Superintendent or designee shall establish regulations governing the
identification, description and security of student records, as well as timely
access for authorized persons.  These regulations shall ensure parental rights
to review, inspect and copy student records and shall protect the student and
the student's family from invasion of privacy.

The Superintendent or designee shall designate a certificated employee to serve
as custodian of records, with responsibility for student records at the district
level.  At each school, the principal or a certificated designee shall act as
custodian of records for students enrolled at that school.  The custodian of
records shall be responsible for implementing Board policy and administrative
regulation regarding student records.

Access to Records by Authorized Persons

Student records shall be maintained in a central file at the school
attended by the student or, when records are maintained in different
locations, a notation shall be placed in the central file indicating where
other records may be found. Parents/guardians shall be notified of the
location of student records if not centrally located.

The custodian of records shall be responsible for the security of student
records and shall assure that access is limited to authorized persons.

Adopted:  May 21, 2003
Revised:
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Berkeley Unified School District
Sexual Harassment

BP 5145.7
Students

Policy

It is the policy of the Berkeley Unified School District to provide an educational,
employment, and business environment free of unwelcome sexual advances,
requests for sexual favors, and other verbal or physical conduct or
communications constituting sexual harassment, as defined and otherwise
prohibited by state and federal law.

It is both unlawful and a violation of this policy for anyone who is authorized to
recommend or take personnel or educational action affecting an employee or
student, or who is otherwise authorized to transact business or perform other
acts or services on behalf of the Berkeley Unified School District, to engage in
sexual harassment as defined under this policy in:

The complete sexual harassment policy is available at school sites and at the
BUSD Administration Building, 2134 Martin King Jr. Way, in both the Human
Resources and Educational Services Offices.  If questions arise concerning the
interpretation of the prohibition against sexual harassment, the methods and
procedures to be followed in the investigation of complaints, and the
appropriateness of specific solutions in disposition of complaints, contact:

1. If the question involves a student, the site principal or designee, then if
necessary, the Associate Superintendent, Educational Services.

2. In all other cases, the Associate Superintendent, Human Resources.  If a
question relates to a site employee or an individual other than a student
connected with the school site, the site principal should be contacted, then if
necessary, the Associate Superintendent, Human Resources.

An individual may file a complaint regarding discrimination or
harassment with the California Department of Education and/or with the
U.S. Department of Education's Office for Civil Rights (OCR). OCR's
standards for compliance in actions of administrative enforcement under
Title IX are different than the standards for liability discussed above for
lawsuits. In general, those standards are based on whether the district
had notice of the harassment and whether it failed to take appropriate
responsive actions.



1.2-I

Work Environment
Within the work environment, sexual harassment is unlawful and is prohibited
between supervisors and employees, between employees, and between non-
employees and employees.

Educational Environment
Within the educational environment, sexual harassment is unlawful and is
prohibited between supervisors and employees, between employees, and
between non-employees and employees.

Purpose of the Policy
This policy is intended to supplement, and not replace, any applicable state
and federal laws and regulations. Formal complaints under those laws and
regulations shall be processed through the procedures established by
applicable state and federal agencies.

The Governing Board of the Berkeley Unified School District has developed this
policy to:

1. Affirm the Board's opposition to sexual harassment in the Berkeley
Unified School District

2. Create a learning and work environment in which all persons who
participate in school programs and activities can do so in an atmosphere free
from all forms of sexual harassment

3. Establish explicitly the responsibilities of all Berkeley Unified School
District employees and students by defining conduct which constitutes
prohibited and inappropriate behaviors

4. Create a mandate to develop educational programs designed to help
Berkeley Unified School District employees and students recognize,
understand, prevent, and take corrective action to end sexual harassment

5. Establish the framework for effective procedures for addressing
harassment complaints.

Definition of Sexual Harassment
Sexual harassment occurs when unwelcome sexual advances, requests for
sexual favors, and other verbal, visual or physical conduct of a sexual nature:

1. Are made either explicitly or implicitly a term or condition of an
individual's educational status or employment

2. Are used as a basis for educational or employment decisions affecting
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such individual

3. Have the purpose or effect of unreasonably interfering with an
individual's education or work performance or creating an intimidating, hostile,
or offensive educational or working environment

Specific Examples
For the purpose of further clarification, sexual harassment includes, but is not
limited to:

1. Making unwelcome written, verbal, physical, and/or visual contact with
sexual overtones.

Written examples include but are not limited to suggestive or obscene letters,
notes, or invitations.  Verbal examples include but are not limited to derogatory
comments, slurs, innuendoes, jokes, or epithets.  Physical examples include
but are not limited to assault, touching, impeding, or blocking movement.
Visual examples include but are not limited to leering, gestures, display of
sexually suggestive objects or pictures, cartoons, or posters.

2. Continuing to express sexual interest after being informed that the
interest is unwelcome.  Reciprocal attraction is not considered sexual
harassment in the case of employees but is inappropriate between employees
and students.

3. Making reprisals, threats of reprisal, or implied threats of reprisal
following a negative response.

For example, within the work environment either implying or actually
withholding grades earned or deserved; suggesting a poor performance
evaluation will be prepared; or suggesting a scholarship or college
recommendation will be denied.

4. Within the work environment, engaging in implicit or explicit coercive
sexual behavior which is used to control, influence, or affect the career, salary,
and/or work environment of another employee.  Within the educational
environment, engaging in implicit or explicit coercive sexual behavior which is
used to control, influence or affect the educational opportunities, grades,
and/or learning environment of a student.

5. Offering favors for employment benefits, such as promotions, favorable
performance evaluations, favorable assignments, favorable duties or shirts,
recommendations, reclassifications or the like in exchange for sexual favors.

Retaliation Prohibited
The initiation of a complaint of sexual harassment will not reflect on the
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complainant or witnesses in any way.  It will not affect such person's future
relationship with the district, his or her employment, compensation or work
assignments, or, in the case of students, grades, class section or other matters
pertaining to his or her status as a student in any district program.  It is
unlawful and a violation of this policy to engage in such retaliation.

Confidentiality
The request of a complainant or witness to not have his/her identity revealed
will be honored in accordance with applicable policies, laws, and/or collective
bargaining agreements.  However, it is understood and shall be made clear to
the complainants and witnesses that not revealing the identity of the
complainants or witnesses may limit the investigation and the action that may
be taken against the harassers or retaliators.

Even when the identities of the persons who make complaints or are witnesses
are known, reasonable efforts will be made to maintain their confidentiality.
Only those who have need to know, including those taking or investigating the
complaint, the alleged target of harassment or retaliation, the alleged harassers
or retaliators, and any witnesses will be advised of their identities.

Additionally, reasonable efforts will be made to keep a complaint and the
results of the investigation confidential.  Persons who may be contacted in the
course of investigations of sexual harassment complaints shall be informed
that it will be a violation of this policy to disclose the complaint, the identities
of the complainant and witnesses, or the nature of the investigation to others.
They shall be advised that any retaliation or reprisal against any individual
who is an alleged target of harassment or retaliation, who has made a
complaint, or who has provided evidence in connection with a complaint is a
separate actional offense.

Disciplinary Action
Employees who act in violation of this policy and/or the law may be subject to
discipline up to and including dismissal.  Such disciplinary action shall be in
accordance with applicable policies, laws, and/or collective bargaining
agreements.

Students who act in violation of this policy and/or the law may be subject to
discipline up to suspension or expulsion.  Such disciplinary action shall be in
accordance with District policy and state law.

Complaint Procedures

Filing
Employees, students, or other individuals who feel aggrieved because of
conduct that may constitute sexual harassment are encouraged, but not
required, to directly inform the person engaging in such conduct that such
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conduct is offensive and must stop.  It is recognized that power and status
disparities between an alleged harasser and a target of harassment may make
such a confrontation impossible.

If an aggrieved employee, student, or other individual is unable to
communicate directly with the person whose conduct is offensive, or if direct
communication has been unavailing or would be inappropriate, the aggrieved
employee, student, or other individual may file a complaint in writing with:

1. His or her supervisor (in the case of harassment of an employee by an
employee);

2. His or her site principal or designee (in the case of harassment of a
student by a student, a student by an employee, or an employee by a student);

3. The site principal or designee associated with the incident (in the case of
a site-related incident and harassment by a non-student or non-employee);

4. The Manager, Personnel Services (for a non-site related incident and
harassment by a non-student or non-employee).

The attached complaint form may be used.  If the form is not used, the
information requested on the form should be provided.

Before a written complaint is filed, an aggrieved individual may discuss with
the person responsible for taking the complaint whether the alleged conduct is
sexual harassment and what options, besides filing a written complaint, are
available to the aggrieved individual.  The person responsible for taking the
complaint will assist the aggrieved individual in determining what action
should be taken.

While complaints should be in writing, any complaint received, whether
anonymous or not or whether in writing or not, shall be accepted and
investigated to the extent possible and appropriate.

An aggrieved individual need not be someone who has been the specific target
of harassment.  It may be anyone who has been a target of retaliation as a
result of a harassment complaint or anyone who has observed sexual
harassment or retaliation.

If the person responsible for taking the complaint is not of the same gender as
the aggrieved individual, the aggrieved individual may request of the person
responsible for taking the complaint that a person of the same gender assist in
taking the complaint.  If the individual responsible for taking the complaint is
the one harassing, the aggrieved person may file the complaint with the
individual who is next in line in the appeal process.
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Responsibilities of Employees
Employees serving in supervisorial or managerial positions who receive
complaints or observe harassing or retaliating conduct by or of employees,
students or others shall inform the individual responsible for taking the
complaint as appropriate.

Investigation

1. Review and Disclosure of Complaint

The individual responsible for taking the complaint shall review the complaint.
As soon as reasonably possible after receipt of the complaint, the student,
employee, or other person who is accused of sexual harassment shall be
informed of the contents of the complaint.

2. Complaints Against Students

Upon completion of the investigation of a complaint filed against a student, the
site principal or designee shall determine whether the harassment has
occurred and, if so, the appropriate corrective action.  Corrective action may
include counseling, warning, or the initiation of disciplinary procedures against
the student.

3. Complaints Against Employees

Upon completion of the investigation of a complaint filed against an employee,
the individual responsible for taking the complaint shall determine whether
harassment has occurred and, if so, the appropriate corrective action.
Corrective action may include counseling, warning, or the initiation of
disciplinary procedures against the employee.

4. Complaints Against Other Individuals

Upon completion of the investigation of a complaint filed against an individual
who is neither a student nor an employee, the Manager, Personnel Services, or
the site principal or designee shall determine whether harassment has
occurred and, if so, the appropriate corrective action.  Corrective action may
include counseling, warning, or such penalties or sanctions against other
individuals or parties as may be available to the District given the nature of the
contractual or business relationship that may exist with such parties or
individuals.  Such individuals include visitors to the District and those who
have business relations with the District.
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Appeal and Disciplinary Procedures
All decisions made under this procedure may be appealed by the aggrieved
person to the Superintendent and, thereafter, to the Governing Board.

If the complaint is against a student, the complainant, before appealing to the
Superintendent, should appeal to the Associate Superintendent, Instructional
Services.  In the cases where a site designee is responsible for the complaint,
the complainant should appeal to the site principal before appealing to the
Associate Superintendent, Instructional Services.

If the complaint is against an employee, the complainant, before appealing to
the Superintendent, should appeal to the Manager, Personnel Services.  If the
employee is a site employee and the principal of the site has not heard the
complaint, the complainant should appeal to the site principal before appealing
to the Manager, Personnel Services.

If the complaint is against an individual who is not a student or employee and
the incident occurred on a school site, the complainant should appeal to the
Manager, Personnel Services, before appealing to the Superintendent.

Established statutory and district procedures, under which the District has the
burden of proof, shall be used in the event the administrative review results in
a decision that disciplinary action is necessary.

Since established personnel disciplinary procedures provide for Board-level
review or decision-making, the Board of Education will take no action on any
complaint until it has been acted upon in accordance with this policy.  In this
way, employees shall be assured of their due process rights.

Time Limits
A complaint shall be filed as soon as reasonably possible after the conduct in
question has arisen.  All complaints shall be promptly and thoroughly
investigated in a confidential manner.  The investigation shall be completed
within thirty (30) calendar days.  If the complainant has submitted a signed
written complaint, a written report summarizing the findings and disposition of
the complaint will be provided the complainant within the thirty calendar days.

Special Assistance
It is expected that questions may arise concerning the interpretation of the
prohibition against sexual harassment, the methods and procedures to be
followed in the investigation of complaints, and the appropriateness of specific
solutions in disposition of complaints.  For assistance in these matters, an
aggrieved person may contact the Associate Superintendent, Instructional
Services, or the Manager, Personnel Services.



1.2-I

Implementation and Dissemination of Policy
This policy will be disseminated to all personnel and students at the beginning
of the school year.  All newly hired district employees and new students will
receive a copy of this policy in connection with the orientation of newly hired
employees or new students.  District employees shall understand and agree to
abide by this policy.

The policy shall be prominently displayed at teach instructional or work
location and shall be incorporated into any institutional publication that sets
for the rules, regulations, procedures, and standards of conduct.  It shall be
included as part of the district's annual notification to parents pursuant to
Education Code Section 49080.

Education of employees and students about this policy and associated federal
and state laws prohibiting sexual harassment shall take place periodically.  The
objective of this education shall be to foster a better understanding of sexual
harassment and of this policy and to develop behaviors and attitudes that
mitigate against inappropriate sexual overtures and pressures in school, work,
and social settings.

Those responsible for taking complaints of sexual harassment or implementing
this policy shall receive training designed to inform them of their duties and
responsibilities for handling appropriate all incidents of sexual harassment in
the Berkeley Unified School District.

Adopted:  May 21, 2003
Revised:
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Berkeley USD
Board Policy
Student Use Of Technology

BP 6163.4
Instruction

The Governing Board intends that technological resources provided by the
district be used in a responsible and proper manner in support of the
instructional program and for the advancement of student learning.

The Superintendent or designee shall notify students and parents/guardians
about authorized uses of district computers and consequences for
unauthorized use and/or unlawful activities.

On-Line Services/Internet Access
The Superintendent or designee shall ensure that all district computers with
Internet access have a technology protection measure that blocks or filters
Internet access to visual depictions that are obscene, child pornography, or
harmful to minors, and that the operation of such measures is enforced.

The Board desires to protect students from access to harmful matter on the
Internet or other on-line services.  The Superintendent or designee shall
implement rules and procedures designed to restrict students' access to
harmful or inappropriate matter on the Internet. He/she also shall establish
regulations to address the safety and security of students when using
electronic mail, chat rooms and other forms of direct electronic
communication.

The Superintendent or designee shall provide age-appropriate instruction
regarding safe and appropriate behavior on social networking sites, chat
rooms, and other Internet services. Such instruction shall include, but
not be limited to, the dangers of posting personal information online,
misrepresentation by online predators, how to report inappropriate or
offensive content or threats, behaviors that constitute cyberbullying, and
how to respond when subjected to cyberbullying.

Disclosure, use and dissemination of personal identification information
regarding students is prohibited.

Staff shall supervise students while they are using on-line services and may
ask teacher aides and student aides to assist in this supervision.

Before using the district's on-line resources, each student and his/her
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parent/guardian shall sign and return an Acceptable Use Agreement specifying
user obligations and responsibilities. In that agreement, the student and
his/her parent/guardian shall agree to not hold the district responsible and
shall agree to indemnify and hold harmless the district and all district
personnel for the failure of any technology protection measures, violations of
copyright restrictions, users' mistakes or negligence, or any costs incurred by
users.

In order to help ensure that the district adapts to changing technologies and
circumstances, the Superintendent or designee shall regularly review this
policy, the accompanying administrative regulation and other procedures.
He/she shall also monitor the district's filtering software to help ensure its
effectiveness.

Student use of district computers to access social networking sites is
prohibited.  To the extent possible, the Superintendent or designee shall block
access to such sites on district computers with Internet access.

Adopted:  May 21, 2003
Revised:  December 12, 2007
Revised:
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Neil Smith, Assistant Superintendent, Educational Services

Rebecca Cheung, Director of Evaluation and Assessment
DATE: October 28, 2009
SUBJECT: 2009 Report on the California Standards Tests

BACKGROUND INFORMATION
On September 23, 2009, the Board received the 2009 Accountability
Progress Report (APR) which outlined the District’s progress according to
state and federal standards.  The APR also included a brief overview of
the California Standards Test (CST) results as a number of the state and
federal standards are based on student performance on the CST.

The 2009 Report on the California Standards Tests provides a more
detailed overview of student performance on the 2009 CST for English/
Language Arts and Math and also includes longitudinal performance on
the CST.   Staff will present the 2009 Report on the California Standards
Tests and provide detailed handouts at the Board meeting.

The California Standards Test Report is one of many student
performance indicators presented to the Board annually.

POLICY/CODE
Ed Code 60640

FISCAL IMPACT
None

STAFF RECOMMENDATION
Receive the 2009 Report on the California Standards Tests for
information.
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BERKELEY UNIFIED SCHOOL DISTRICT

TO: William Huyett, Superintendent
FROM: Neil Smith, Assistant Superintendent

Melisandra Leonardos, Manager Student Admissions
DATE: October 28, 2009
SUBJECT: School Class Size Reports

BACKGROUND INFORMATION
Since 1986, Berkeley Schools Excellence Project (BSEP), a community response
to state and federal education funding shortages, has financed lower class sizes
at all Berkeley public schools.  In 2006, Measure A reaffirmed the community’s
commitment to smaller class sizes by allocating additional funds to further
lower class sizes. Presently, BSEP pays for about 30% (percent) of classroom
teachers in Berkeley.  The class size goal of this measure is to maintain an
average of 20 students to one teacher in kindergarten through 3rd grade, 26
students to one teacher in 4th and 5th grade, and 28th students to one teacher
in 6th through 12th grade.

Class size reports for the elementary, middle and high schools have been
attached.  The graph charts demonstrate that the District has met the class
size goals set forth by Measure A.

POLICY/CODE
None

FISCAL IMPACT
None

STAFF RECOMMENDATION
Receive this school class size reports for information.
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Presentation Focus Areas

• District Demographic Data

• California Standards Test (CST) 2009 
Performance

• Longitudinal Analysis of CST Performance
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K‐12 Student Demographics 
2003, 2008, 2009
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Other Demographic Data
District County State

Average # of students per Elementary School 334 435 485

Students at King Middle School 897

833 1141Students at Longfellow Middle School 429

Students at Willard Middle School 467

Students at Berkeley High School (Incl. IS) 3175 1095 1672

Students at Berkeley Tech Academy  119 144 136

Students at Independent Study 149 NA NA

% of Free or reduced lunch participation 40% NA 50%

% of English Learners 13% 22% 24%

% of Parents with College Degree or more 55% NA NA

Berkeley Evaluation and Assessment 
(BEA) 5
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California Standards Test (CST) 2009 
Performance
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